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ABSENCE OF ATTORNEY. See Continuance, 1. 


ACTION. 


Qui tam, how brought. See Pleading, 4, 5, 6. 
Trespass vi et armis. See Pleading, 2. 


ADMINISTRATION OF ESTATES. 
When Equity interferes with. See Hquity, 27. 
ADJOURNED COURTS. See Atiorney, 4. 


AFFIDAVITS. 


Ex parte affidavits taken, subsequent to the granting of 
a certiorari, are inadmissible upon the hearing of the 
ease before the Superior Court. Jilam vs. Sproull.... 393 


AFFIDAVIT—Counter. See Intruder on Land. 


” As to Forgery. See Hjectment, 7, 9. 
* As to Lost Papers. See that title, 1. 
é For Attachment. See Attachment. 
% Ne exeat. See Equity Practice, 1. 


AFFIRMANCE OF JUDGMENT. 


1. Only two Judges presiding, and they differing in 
opinion, nothing is decided in this case by the Su- 
preme Court. The judgment below is affirmed by 
force of the statute. Durrett et al. vs. Rucker & Has- 
Vett, Erecubors......sscccccccccccccecs escccccsccscscscvososeees 27 


bo 


AGENT. See Evidence, 3; Equity Practice, 1. 
AGREEMENT OF COUNSEL. See Waiver, 1, 5, 6. 


ALIBI. 


1. Proof of an alibi of the alleged maker of a deed at 
.the time it bears date, is a mode of impeaching it ; 
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and such testimony is admissible for the purpose of 
satisfying the minds of the jury that the deed is a 
forgery. Doe, ex dem., Hollis et al. vs. Stevens, tenant, 463 


ALIEN ENEMY. See Judgments, 6. 
ALIMONY. 


. Alimony is an allowance out of the husband’s estate 


for the support of the wife when living separately 
from him. When the verdict of the jury was in 
favor of a divorce, a vinculo matrimonii between the 
parties, and they further found for the plaintiff twelve 
thousand dollars: Held, that the legal effect of the 
verdict, under the Code, is to vest that sum in her as 
permanent alimony for her support and maintenance 
during her life only, according to her rank and con- 
dition in life. Odom ae NN bandage 286 


ALLOWANCE. See Widow, 1, 2, 4. 
ALTERATION. See Promissory Notes, 1, 4. 
AMBIGUITY. See Evidence, 2. 
AMENDMENTS. 


. New parties may be added to an original bill by an 


amendment in the nature of a supplemental bill; and 
the representatives of deceased persons may be made 
parties by scire facias. Davis, Adm’r, vs. Singleton & 
asec escins cunnssasdspcctoveniessvnsuiaeindidadueiaaciartes 330 


. After a verdict has been received and recorded, and 


the jury dispersed, it cannot be amended in matter of 
substance, either by what the jurors say they intended 
to find, or otherwise. ullins vs. Christopher.......... 584 


. All misnomers in judicial proceedings on the civil 


side of the Court, are amendable, without working 
unnecessary delay... Haines vs, Curiy....eccceceessceeens 602 


. A mistake of tie clerk in copying a declaration, 


shall work no injury to a party, when, by amendment, 
justice may be promoted. Jd. 


APPEALS. 


. Upon a petition to establish a copy of a lost promis- 


sory note, and issue joined as to the making of the 


¢ 
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note, the parties are entitled to a trial by a petit jury, 
with a right to appeal to a special jury. This right 
may be waived by consent, and the case submitted in 
the first instance to a special jury. If the case be 
submitted to a special jury, the parties have no right 
to appeal. Rutland vs. Hathorn...........s.sscessececeees 
A defendant at common law, against whom a judg- 
ment was rendered, and also against his surety on 
bond given to dissolve a garnishment, entered an ap- 
peal, giving as his sole security the same person who 
signed as his security on the bond to dissolve the 
garnishment, and against whom judgment had already 
been obtained. On motion, made at the trial term, 
on the appeal, the Court dismissed the appeal, hold- 
ing that no security had been given, and none could 
then be given: Held, that the decision was right. 


The Eufaula Home Ins. Co. vs. Plant & Cubbedge...... 


See Practice in Supreme Court, 3. 


1. 


bo 


APPRENTICE. See Minors, 1. 
ARREST OF JUDGMENT. See Judgments, 6. 
ASSENT. See Waiver. 


ATTACHMENT. 


The allegation in an affidavit that “the said Kennon 
& Klink are removing their property, to be removed 
beyond the limits of this State, and that John F. 
Klink is absconding,” is a substantial compliance with 
our attachment laws, which are now to be liberally 
construed. Kennon & Klink vs. Evans, Gardner & 


GU civdeccndousisttanesnacdcaseweddokalsainmaeeaai 


. That the affidavit contains two grounds on which the 


attachment issues, instead of one, is not a good objec- 
tion to the attachment. Ibid. 


. Attachments, though not directed to special bailiffs of 


County-Courts, by name, when served by: them, re- 
turnable to the Superior Courts, will be sustained as 


legal. J. ML & R. W. Wade & Co. vs. Stoutt.......000.. 


. An officer of one county may issue an attachment re- 


turnable to the Courts of another. Coa vs. Felder, 
RPI as concrceitvannniierenniemiiansthiddeemmausiaes 


. An Executor de son tort, who is removing the assets 


of the deceased out of the county, is liable to be at- 
tached and the assets levied on. Jd. 
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ATTACHMENT IN EQUITY PRACTICE. 


1. A Court of Equity will enforce obedience to its orders 
by attachment. Howard vs. Durand......... squonaslneas 


2. The action of the Superior Courts in punishing par- 
ties for contempt, will not be controlled, except they 
abuse their discretion. 6. 


3. In some cases the punishment of a party for a con- 
tempt is a remedial proceeding, to which the opposite 
party is entitled, though it may not be necessary for 
the vindication of the authority of the Court. In 
such a case if the Court below fail to give the party 
his rights, this Court will correct the error, and grant 
the party that relief to which he is entitled. Jd. 

4. When a party consents to the violation of an injunc- 
tion granted at his instance, and takes upon himself 
the management of the case, he cannot subsequently 
have the opposite party punished for such violation. 
A Court of Equity will not lend its punitive powers 
to one party, to coerce the opposite party into the 
making of new stipulations to which he had never 
agreed ; nor, under pretence of punishing for breach 
of an injunction, attempt to enforce a contract made 
subsequent to its sanction. Equity will enforce the 
rights of parties, and those who invoke its aid should 
not by contract render nugatory its processes. IJ. 


ATTORNEYS. 


1. When the leading or controlling counsel, especially if 
he theretofore conducted the case on trial, (although 
his name does not appear on the Judge’s docket , and 
notwithstanding he was not directly employ ed by the 
party whom he represented, ) is absent by leave of the 
Court, the case should not be tried without the con- 
sent of the suitor. Summerlin vs. Dent ef dl.....0....+. 

2. A judgment regularly entered up, upon an acknowl- 
edgment of service and confession of judgment by an 
attorney at law, is not void, but only voidable, and 
that upon clear and decisive proof that such attorney 
at law acted without any authority in the premises for 
the party (whom) he represented. Dobbins vs. Dupree, 

3. No warrant of attorney being required by the laws 
of this State or the practice of its Courts, to entitle 
an attorney at law to appear for a party litigant, the 
strong presumption from his appearance is that he was 
authorized. Ibid. 


54 


108 
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4, When at a regular term of the Superior Court, held 
in the month of May, the Court, not being able to get 
through with the business on the dockets, adjourned 
the Court over to the third Monday in August there- 
after in due form of law: Held, that parties and their 
attorneys having business in that Court, were bound, 
at their peril, to take notice of the meeting and ad- 
journments thereof, and that this Court will not con- 
trol the discretion of the Court below in refusing to 
reinstate a case dismissed for want of prosecution at 
the adjourned term of the Court, upon the statement 
of the plaintiffs’ attorney that he had no knowledge 
of such adjourned term of the Court: Rawson vs. 
POE: sivcititintaccenkieneseuiateet daieetenial unui sacedes 255 

5. In an action for a tort, the parties cannot, by a settle- 
ment between themselves, defeat any lien or claim 
which the attorney may have under a contract with 
his client, of which the opposite party had notice prior 
to the consummation of such settlement. The mere 
fact that an attorney appears in the cause is not such 
notice. The party must have notice of the claim 
under a special contract to affect him. Gray et al. vs. 
DOI 035055 0isnt vinta sinceenalenniddineaercijenemiaaaie 629 

6. If an attorney have a lien by special contract, the 
Court, in a case of tort, should not direct a verdict to 
be taken for the value of the attorney’s services, but 
should send the case to the jury upon the merits, as 
between plaintiff and defendant, and if the verdict be 
sufficiently large, the attorney can be paid thereby, 
otherwise not. Whether the defendant in such a case 
shall pay the fees of an attorney for the plaintiff, must ‘ 
depend upon the recovery by the plaintiff in the trial 
upon the merits of the cause sued on. Jb. 


AUTRE FOIS ACQUIT, Ere. 
See Criminal Law, 10, 11, 12, 13. 


BAIL. 


1. A Justice, before issuing an order for bail in an action 
for slander, need not hear evidence pro and con, but 
should so far examine the pleadings and other matters 
connected with the suit, as to enable him to fix the 
amount of bail. Newton and McCullough vs. Bailey.. 180 


2. The Court, on the trial of scire facias against the 
bail, cannot enquire whether the amount of the bond 
was onerous. bid. 








690 . INDEX. 


- 3. The Court, during the process of the suit for slander, 
could reduce the amount of bail upon defendant’s ap- 
plication. bid. 


4, Though the bond be not technically formal, if the 
recitals in it sufficiently show that it was taken as the 
bail bond in that case, the security can take nothing 

_ by this informality. bid. 

5. To fix bail, the'ca. sa. may be returned before the 
next term after it was issued. Ibid. 


6. Where a bail-bond was taken by the Sheriff, in a 
civil suit, payable to the plaintiff, conditioned that if 
the principal defendant shall well and truly pay and 
satisfy the condemnation of the Court, or render his 
body to prison in execution of the same, in terms of 
the law, in such cases made and provided, and upon 
failure thereof H. W. A., his security, shall do it for 
him: Held, that such a bail-bond was good and valid 
under the laws of this State. Scott vs. Russell & Al- 
Sida itictb uid eaten einige akan ieee Eni 494 


BAILEE. See Common Carriers. 


BAILIFFS OF COUNTY-COURTS. 


1. Special Bailiffs, created by the County-Court Act, are 
substantially in their duties and powers Constables. 
Attachments, though not directed to them by name, 
when served by them, returnable to the Superior 
Court, will be sustained as legal. Wade & Co. vs. 
eet pascksionexraghssvevenietadecaacees syecseetecnsaabasenns 95 


BASTARDS. See Minors, 2, 3, 4. 


BONDS. 


Bond, Appeal. See that title, 1. 

Bond of Indemnity, 4. 

Bonds, Lost. See Lost Papers, 1. 

Bond, Breach of. See Condition Precedent, 2. 


CARRIERS. See Common Carriers. 


CA. SA. 


1. To fix bail, the ca. sa. may be returned before the 
next term after it was issued. Newton and MeCul- 


Biss ih ctsintinmsncinmudiunainnimmes 180 
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CAVEAT. See Wills, 1, 3. 
CERTIORARI. 

1. Certiorari from a decision of a County-Judge, must 

be sued out within ten days from the decision, and 

not afterwards, that being the time prescribed therefor 

in the act organizing the County-Courts. Robin vs. 

Nobles & Mitchell. .....0rescsccoscossesene idishettabnseosnh ind 271 
2. A substantial compliance with section 3967 of the 

Code, requiring written notice of the sanction of a 

writ of certiorari, and the time and place of hearing, 

is sufficient. Milam vs. Sproull...... sh tehbiskndhaasinndin 393 
3. The object of giving the notice is to enable the party 

notified to take steps necessary for his defence. bid. 
4. Ex parte affidavits, taken subsequent to the granting 

of a certiorari, are inadmissible upon the hearing of 

the case before the Superior Court. Ibid. 
5. When a certiorari is applied for under the provisions 

of the Code which does not require the sanction of a 

Judge, a notice to the adverse party that a petition for 
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a writ of certiorari has been filed in the Clerk’s office 
of the Superior Court, for the removal of the case from 
a Justice’s Court to the Superior Court, will be suffi- 
gent. Prices 06, Manreiiccccssetintividejenieienvionsectin 523 


CESTUI QUE TRUST. See Mortgage, 6. 


CHANCERY. See Equity. 


CHARGE OF THE COURT. 


1. A charge unauthorized by the evidence is good ground 
for a new trial. Wall vs. McCrary.........s.cecesesves. . 66 


2. Where a defendant is indicted and put upon his trial 
for the crime of murder, it is the duty of the Court 
to give in charge to the jury the law defining that 
offence ; and, if the evidence shall authorize it, but 
not otherwise, also to give in charge to the jury the 
law defining the inferior grades of homicide less than 
murder, as declared by the Code of this State. Wash- 
ington 00. Phe Batlt....ccvcsivescisvsccssidtdncaiaateneties 222 


3. When the defendant is indicted as the actor, or abso- 
lute perpetrator of the crime of murder under the 
Code, it is error in the Court to charge the jury, that 
they can find him guilty as principal in the second 
degree; but on the trial of a defendant so indicted, if 
the evidence shall authorize it, the Court may charge 
the jury that if they believe from the evidence that it 
was the intention of the parties engaged in a common 
difficulty, to do an unlawful act, and the defendant in 
the prosecution of that intention committed the homi- 
cide upon the deceased ; or if they should believe from 
the evidence that the homicide was committed upon 
the deceased by either of the parties engaged in the 
prosecution of that common intention, then they might 
find him guilty. Ibid. 


4, When the Court charged the jury on the trial of a 
defendant for having and carrying about his person a 
concealed pistol, “that if the prisoner had a pistol, 
and it was in Dr. Paris’ during the morning, he was 
guilty, and they must so find him”: Held, that this 
charge of the Court was error. Washington vs. The 
ings x90 insagnensedivenseqeeneoyspeteesdgalieaaanaaee 242 


5. A charge not warranted by the facts should not be 
given to the jury. Lewis, Sup’t, vs. Whidbee.......+.. 371 
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6. C. & B. drew a special draft in favor of M. B., on 
C. & G., “against 172 bales of eotton, the title of 
which is conveyed to M. B., and is consigned to you, 
(C. & G.,) subject to the payment of this draft.” C. 
& G. accepted the draft. Upon a suit by the payee, 
against the drawers, the Court charged the jury, that 
“under this contract, the plaintiff had a right to take 
control of the cotton consigned to C. & G., and take it 
out of their possession”: Held, that this charge was 
wrong. Calhoun & Beddingfield vs. he Manufactu- 
CE Ble FTIR slash bs kisi peinhsnnataieennaion 410 


7. When the Court charged the jury upon the trial of 
an issue as to the truth of plaintiff’s affidavit in sueing 
out an attachment, “that if they believed from the 
testimony that the defendants were not about to re- 
move beyond the limits of the county on the 14th 
day of December, 1866, the day on which said attach- 
ment was sued out, then they must find the issue in 
favor of the defendants”: Held, that although the 
charge of the Court was too stringent in confining the 
enquiry of the jury to the precise day on which the 
attachment was sued out, vet, the verdict being right 
under the evidence contained in the record, a new trial 
will not be granted for that error in the charge of the 
Court. Louis Stix & Co. vs. S. Pump & Co....cece.e0 526 


8. The Court is not bound to give in eharge a general 
proposition, though it be the law, unless it be appli- 
eable to the facts of the case; and if such general 
charge be requested, he may modify or add to it so as 
to make it pertinent to the facts and the issues to be 
tried. Southern Express Company vs. Newby.......+ 635 


9. Although the charge of the Court may not be techni- 
cally accurate, yet if in effect he has submitted to the 
jury the legal rules which should control their finding, 
and it appears from the whole case that justice has 
been done, a new trial should not be granted. Ter- 
be i, DM a ain ssihtctnvitinkheciedniimietantecsiacsenes 648 


COMMON CARRIERS. 


1. A common carrier, according to the laws of this 
State, cannot limit his legal liability as such, imposed 
upon him by that law, by any notice given either by 
publication or by entry on receipts given for the goods 
or tickets sold; but he may make an express contract 
with the shipper of the goods, which may be proved 











outside of the receipt given therefor, and will then be 
governed thereby. T'he Southern Express Company 
Bh) DED, TPOMIE cccctorssondse. segehvnsetaxineiaabeetabveel 532 
9, An Express Company which pursues continuously, 
for any period of time, the business of transporting 
oods, packages, etc., is a common carrier ; and in case 
of the loss of the goods, ete., the presumption of law 
is against it, and no excuse will avail it unless the loss 
was occasioned by the act of God or the public ene- 
mies of the State. Southern Express Co. vs. Newby.. 635 


3. The responsibility of the carrier commences with the 
delivery of the goods to himself or agent at the place 
where he is accustomed or agrees to receive them. 
And if the agent agrees to receive them at the depot, 
where they are at the time, the liability as a common 
carrier begins. Ibid. 





4, When the Southern Express Company gave a receipt, 
acknowledging the delivery of certain goods ‘to be 
forwarded,” and expressing in the receipt ‘' t the 
company would not be liable for any loss from any 
cause whatever, except for fraud or gross negligence, 
and that when the value of the property was not 
specified in the receipt, the company would not be 
liable for a sum exceeding fifty dollars for each pack- 
age: Held, that the receipt is evidence only of the 
reception of the goods by the company for the pur- 
poses therein specified, and is not evidence of an 
express contract: Held, also, that such an express 
contract as is contemplated by the Revised Code, Sec. 
2042, cannot be proved in this way ; and the giving e 
of the receipt and the acceptance of it by the shipper, 
do not relieve the company from the liability imposed 
by the law upon common carriers. bid. 

5. The liability of the carrier commences when he re- 
ceives the goods; and if they be lost, he must show 
such facts as will relieve him from liability, or he will 
be held responsible. did. 


CONCEALED WEAPONS. See Criminal Law, 6, 7. 
CONDITION PRECEDENT. 


1. Suit was brought on a policy of insurance obligating 
the insurance company to pay a certain sum “ within 
sixty days after due notice and proof of the death of” 

the assured: Held, that allegation and proof of such 
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notice and death are conditions precedent to a recoy- 
ery on such policy. Jackson & Jackson, Executors, 
vs. The Southern Mutual Life Insurance Company...... 429 


2. When a bond of indemnity is given against the pay- 
ment of money due on the outstanding debts of a 
mercantile firm, the plaintiff must show some loss or 
damage sustained by the actual payment of the money 
due upon such debts, or that which the law considers 
equivalent to an actual payment thereof, in order to 
constitute a breach of the bond. The existence of a 
mere legal liability to pay such debts is not sufficient. 
EEG 00: LINO 2p 10s ciasncrnstinnncaaainnal 562 


CONDONATION. 


1. Condonation is a conditional forgiveness of all ante- 
cedent guilt. After a reconciliation, fresh acts of 
cruelty will revive acts of cruelty and also of adul- 
tery. Condonation is not so readily presumed against 
the wife as the husband. Knowledge of the guilt of 
the husband, and forgiveness by the wife, are not 
legally to be presumed, but must be clearly and dis- 
tinctly proved, in order to bar the action. Odom vs. 
| LD Oe EN Ae TN OREL Se Ny 286 

CONFEDERATE CURRENCY, Etc. 


See Ordinance of 1865. 
CONFESSION OF JUDGMENT. 
See Attorneys, 2, 3, 4. 
, CONSENT. See Waiver. 
CONSTITUTIONAL LAW. 


See Retroactive Legislation. 


CONSTRUCTION OF CONTRACTS. 
See Contracts. 


CONSTRUCTION OF STATUTES. 
See Retroactive Legislation and Attachments. 


CONTEMPTS. 


1. The action of the Superior Courts in punishing a 
party for a contempt, will not be controlled, except 
they abuse their discretion. Howard as, Durand...... 346 
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- 9, In some cases, the punishment of a party for a con- 
tempt is a remedial proceeding, to which the opposite 
party is entitled, though it may not be necessary for 
the vindication of the authority of the Court. bid. 


3. In such a case, if the Court below fail to give the 
party his rights, this Court will correct the error, and 
grant the party that relief to which he is entitled. 
Ibid. 


4, A Court of Equity will not lend its punitive powers 
to one party, to coerce the opposite party into the 
making of new stipulations to which he had never 
agreed ; nor under pretence of punishing for breach 
of an injunction, attempt to enforce a contract made 
subsequent to its sanction. bid. 


CONTINUANCES. 


. When the leading or controlling counsel, especially if 

he theretofore conducted the case on trial, (although 

his name does not appear on the Judge’s docket, and 
notwithstanding he was not directly employed by the 
party whom he represented,) is absent by leave of the 
Court, the case should not be tried without the con- 
sent of the suitor. Summerlin vs. Dent e€ al........00 54 


— 


. This Court will not control the discretion of the 
Court below in refusing to continue a case, when the 
party applying therefor fails to state any material fact 
which he expects to prove by the witness whose evi- 
dence he seeks to obtain, applicable to the issue on the 
trial before the Court. Louis Stix & Co. vs. S. Pump 


to 


3. All misnomers in judicial proceedings on the civil 
side of the Court are amendable, without working un- 
necessary delay. Haines vs. CuUrry.....ceseesceeesevecens 602 


4, An amendment of the pleadings is no cause for a con- 
tinuance, unless the opposite party is surprised thereby 
and less prepared for trial in consequence thereof. J0. 


5. A mistake of the Clerk in copying a declaration, 
shall work no injury to a party, when, by amendment, 
justice may be promoted. Therefore, when the Clerk, 
in copying a declaration, inadvertently changed the 
order of the initials of the name of a party to a copy 
note sued on, such mistake is no ground for dismissing 
or continuing the case. Ibid. 
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CONTRACTS. 


1. When one party seeks to recover damages for the 
violation of a contract, the other party may show that 
plaintiff has not complied with his obligations under 
the contract, and, in good conscience, is liable to de- 
fendant. Williams vs. Waters........cecsccceseceeceeseeees 


2. The well established rule of law is, that parol evi- 
dence is inadmissible to add to, take from, or vary a 
written contract. Ibid. 


3. The construction of an unimpeached written contract is 
a question for the Court, whose duty it is to ascertain 
the intention of the’ parties, if possible, and enforce 
the contract according to its terms and stipulations. 
Ibid. 


4, When a mere bond of indemnity is given against the 
payment of money due on-the outstanding debts of a 
mercantile firm, the plaintiff must show some loss or 
damage sustained by the actaat payment of the money 
due upon such debts, or that which the law considers 
equivalent to an actual payment thereof, in order to 
constitute a breach of the bond. The existence of a 
mere legal ability to pay such debts is not sufficient. 
Sy a TE, eo occ snas dea Scavin ie Aaesinnsnn onions 


5. A party, at the request of the maker of a promissory 
note, took it up from the payee, and the purchaser 
claimed a balance to be due thereon ; and in censid- 
eration that the holder would not attach the property 
of the maker, and would permit him to move out of 
the State, a third party signed the note as surety. 

‘ Suit was brought on the note against this surety, and 
the Court below decided that the note sued on did not 
contain such a promise in writing as would be bind- 
ing under the statute of frauds, and non-suited the 
plaintiff: Held, this was error. Green vs. Collins..... 


6. A promissory note given to suppress a prosecution 


for felony, is void. Brown vs, Padgett. c...ccsssceeeereee 
7. Misrepresentation of a material fact made by mistake 
and innocently, and acted on by the opposite party, 


constitutes legal fraud, and the injured party may be 
relieved from the consequences of such misrepresenta- 
tion. Terhune vs. Dever .......0+- exeahed sani icisilenca ts te 


8. No particular form of words is necessary to consti- 
tute a warranty. Ibid. 


* 
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9, To make an affirmation at the time of sale a war- 
ranty, it must appear to have been so intended, and 
not to have been a mere expression of opinion. An 
affirmation of the soundness of a horse, made bona 

at the time of sale, does not necessarily amount 
to a warranty ; whether the words used amount to a 
warranty or not, is a question for the jury, under the 
rules of law applicable to the case. Ibid. 


10. When a party warrants the soundness of a horse, he 
is liable on his warranty, if the horse be unsound, 
whether at the time.the warranty was made, he knew 
of the unsoundness or not. Ibid. 


11. A party on the first day of April, 1863, received a 
bill of sale, conveying to him with warranty of title, 
a negro slave then residing in Georgia, and who had 
been for three months previous thereto, and in consid- 
eration thereof, gave a promissory note for $1,200.00. 
Suit was brought on the note, and a recovery had: 
Held, that the recovery was right. Cobb vs. Battle, 
34th Ga. R., 483, in principle, covers this case. Has- 
lett vs. Harris, 632; N. H. 8. Man’fg Co. vs. Dykes... 


As to Guaranty, see that title. 
CONVERSION. See Railroads. 


CONVEYANCING. 


1. When a tenant-for-life in land, holding under the will 
of her deceased husband, conveyed the entire estate in 
fee simple, by deed of bargain and sale, prior to the 
adoption of the Code: Held, that by the common law 
of force in this State, she forfeited her life-estate in 
the land, and gave to the remainder-men the right of 
entry thereon; and that the purchaser of the entire 
estate, and those claiming under him, holding posses- 
sion thereof under color of paper title for seven years 
from the date of such sale, will be protected by the 
statute of limitations against the remainder-men, al- 
though seven years had not elapsed from the death of 
the tenant-for-life. King v8. Leeves..o.secsssrereersveees 


2. At common law, a feoffment, fine, or common recov- 
ery, by a life-tenant, forfeited the estate to the next 
taker. (Walker, J.) Ibid. 

3. A bargain and sale, or lease and release of the fee by 
a tenant-for-life, did not work a forfeiture, but the 
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bargainee or releasee took such interest as the life- 
tenant had a right to sell. (Walker, J.) Ibid. 


4, The old doctrine of forfeiture by alienation of a 
greater estate than that owned and possessed by the 
tenant, was never incorporated into nor became a part 
of the law of this State. If a tenant-for-life forfeit 
his estate to the remainder-man by alienation, the 
remainder-man then has two titles—the one by for- 
feiture and the other in remainder—and -he may en- 
force either at his option, within the time prescribed 
by the statute of limitations. He may be barred as 
to one title, and yet recover upon the other. (Wal- 
ker, J.) Ibid. 

. Where a decree, for a specific performance, is a link 
in a chain of title, it must be considered as if it were 
a deed from the party required to make a deed. Doe, 
ex dem, etc., v8. Loe, CaS Cfector, CbC.+..+.seeeeeseeeeeescens 


COSTS. 


wee . . oe Held, also, that the jury 
should not have found a general verdict for the de- 
fendant, even under section 3023 Revised Code, 
because the costs should be paid by defendant, not- 
withstanding the death or destruction of the property 
pending the litigation. Burts, Adm’r, vs. Duncan et al, 


CRIMINAL LAW. 


. Unless there be great superiority in physical strength 
of an assailant, who strikes another a blow with his 
fist, or ill-health in the assailed at the time, or other 
circumstance producing relatively great inequality be- 
tween them in combat, the assailed cannot. justifiably 
resent the blow by stabbing the assailant. Floyd vs. 
FRAN cectetcedinn shdecenetieiniatnitnscecentteinsanenes 


. The general rule is, that whether the stabbing is in 
self-defence depends on the nature and violence of the 
assault made on him who stabs. Ibid. 


3. Where a defendant is indicted and put upon his trial 
for the crime of murder, it is the duty of the Court to 
charge the jury the law defining that offence ; and if 
the evidence shall authorize it, but not otherwise, also 
to give in charge to the jury the law defining the infe- 
rior grades of homicide less than murder, as declared 
by the Code of this State. Washington vs. The State. 
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4, When a defendant is indicted as the actor or absolute 
perpetrator of the crime of murder under the Code, it 
is error in the Court to charge the jury that they can 
find him guilty as principal in the second degree ; but 
on the trial of a defendant so indicted, if the evidence 
shall authorize it, the Court may charge the jury, that 
if they believe from the evidence that it was the inten- 
tion of the parties engaged in a common difficulty to 
do an unlawful act, and the defendant, in the prosecu- 
tion of that intention, committed the homicide upon 
the deceased ; or if they should believe from the evi- 
dence, that the homicide was committed upon the 
deceased by either of the parties engaged in the 
prosecution of that common intention, then they might 
find him guilty. Ibid. 


5. When a verdict is found against a defendant of 
“guilty of murder as principal in the second degree,” 
when he is indicted as the absolute actor and perpetra- 
tor of the crime, the verdict does not speak the truth 
as to the,issue formed upon the indictment, and is 
error. Ibid. 


6. When a defendant is indicted for having or carrying 

‘ concealed weapons at a particular time and place, it is 
not competent for him to introduce evidence upon the 
trial, to prove that it was his general habit to carry his 
weapon about his person, openly exposed to view. 
Washington ce, Tht Bittht....0.+scscrieccrcencsoesesudeniss 242 


7. When the Court charged the jury on the trial of a 
defendant for having and carrying about his person a 
concealed pistol, “that if the prisoner had a pistol, and 
it was in Dr. Paris’s during the morning, he was 
guilty, and they must so find him:” Held, that this 
charge of the Court was error. bid. 


8. To constitute a house a disorderly house in law, the 
noises, etc., must be ordinary and usual, or common, 
and the disturbance must be general, and not of only 
one person in a thickly settled neighborhood. Palfus 
00. FR0 Misi «snageeestasnscegucnenesinn tintaakupebliaidaan 280 


9. Judgment reversed, because the verdict is strongly 
and decidedly against the evidence. Jones vs. The 
Bhetht....asnanartvnesacarensesnssensenetndaneniesesnnubanmaeititai 424 
10. It was a maxim of the common-law, that a man 


shall not twice be put in jeopardy for the same offence. 
Black va. The State of Georgid.......+scccseseccsesceeveee 447 
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11. The plea of autre fois acquit is good only when the 
acquittal was on a sufficient indictment. bid. 


12. The rule to determine whether an indictment is suf- 
ficient to sustain a conviction is, would the judgment 
be arrested if the defendant were found guilty. If it 
would, a verdict of not guilty under it would be no 
protection ; otherwise it would be. bid. 


13. Where a verdict of not guilty was rendered in favor 
of a party, though under a decision of the Court that 
the indictment under which it is rendered is too defect- 
ive to admit testimony to be given in to convict the 
party ; yet if that decision is wrong, and in fact a con- 
viction could have been maintained under the indict- 
ment, such verdict and judgment, when pleaded, will 
protect the party against a subsequent conviction for 
the same offence. bid. 


14, According to the decision of this Court in the case 
of William Gibson, a free person of color, vs. The 
State, decided at the December Term, 1866, the Supe- 
rior Courts of this State, prior to the Act of 17th 
March, 1866, did not have jurisdiction for the trial of 
a free person of color charged with the offence of “lar- 
ceny after a trust delegated,” committed on the 4th of 
December, 1865. Gibbons, alias Bently vs. The State, 


CRUELTY. 


1. Legal cruelty, which authorizes a divorce under the 
Code, may be defined to be such conduct on the part 
of the husband as will endanger the life, limb or health 
of the wife, or create a reasonable apprehension of 
bodily hurt, so as to render cohabitation unsafe. Odom 
i Nia sane nes snapper sieiaipinnneiateceedebehinpesganionees 


2. Condonation is a conditional forgiveness of all ante- 
cedent guilt. After a reconciliation, fresh acts of 
cruelty will revive acts of cruelty, and also of adul- 
tery. Condonation is not so readily presumed against 
the wife as the husband. Knowledge of the guilt of 
the husband and forgiveness by the wife, are not 
legally to be presumed, but must be clearly and dis- 
tinctly proved, in order to bar her action. Ibid. 


DAMAGES. 


1, If a railroad company carry off. a slave without the 
written permission of his owner, overseer or employer, 
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though the slave be in company with a thief who had 
stolen him, the company wil! be liable. Brown vs. 
The South-Western Railroad Company......+.++0+++e0006 377 


2. Where the owner reclaims his slave, carried off as 
above stated, the measure of damages is not only the 
hire of the slave for the time he was absent, with in- 
terest added, but in addition thereto, such reasonable 
and necessary expenses as he may have incurred in 
reclaiming the slave. Ibid. 


3. The cause of action having occurred in this case 
before the Code went into effect, the plaintiff is not 
entitled to double the damages sustained, as provided 
for by section 2982 of the Code. Ibid. 


DECLARATION OF PARTY. See Res Geste. 





DEEDS. See Conveyancing. 
DEL CREDERE AGENT. See Evidence, 3. 


DISCRETION. 


Discretion of the Chancellor. See Equity, 1, 13, 20, 
23, 24; Equity Practice,—1, 2, 5. See Injunction, 1. 

Discretion of the Judge. See New Trial, 9, 16, 17, 
18, 19. 

Discretion of Juries. See New Trial, 16. 


DISORDERLY HOUSE. See Criminal Law, 8. 
DISTRIBUTION OF DEBTORS’ ASSETS. 


1. In a creditor’s bill, others, not parties, may come in 
after decree, submit to the jurisdietion of the Court, 
and have their rights passed upon, and participate in 
a fund to which they may be entitled, according to the 

principles of equity. Martin & Yates vs. Tidwell & 

| POOP coroner 00nd iavanesamiewedsarnions tens bintihatin esilde wane! oan 


DISTRIBUTION OF ESTATES. 


i. In December, 1864, Ralston died intestate, leaving a 
widow and three minor children as his heirs-at-law. 
In March, 1865, one of the children died, and in 
April, 1866, another of the children died, leaving the 
widow and the other surviving child as their heirs-at- 
law. The property of Ralston, the first decedent, 
remained in the possession of Thornton, his adminis- 
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trator. In February, 1867, the widow intermarried 
with Bozeman. On a bill being filed by Thornton, 
. the administrator of Ralston, for direction: Held, that 
the widow was entitled to inherit one-half of the 
estate, as the heir-at-law of her deceased husband and 
children, notwithstanding her intermarriage with Boze- 
man before the property had been reduced to possession 
by her, and that the marital rights of the husband did 
not attach to any part of the property under the pro- 
visions of the Act of 1866. Ralston vs. Thornton, 
Mihi slide h aacicscacasechancaausetotetieassaateaavekin 
See Equity, 29. 


DIVORCE. 


. A suit for a total divorce, brought in the-name of a 
_lunatie wife by prochiew ami, against her husband, can 
not be maintained, The right to institute such suit is 
strictly personal. It is at the volition of the wife 
only, whether such suit shall be begun and prosecuted 
or not. The will of a prochien ami or guardian of a 
confirmed lunatic, may not be the will of the lunatic. 
Courts will regard only the intelligent will of the 
bunatlic... Wordle ag. War ththincs cess sanesccsastoarseqcossnes 


. The declarations of the wife when in the act of leay- 
ing her husband’s house and taking certain articles of 
household furniture with her, made ip the presence of 
his two sons and others, are admissible in evidence for 
the purpose of showing and explaining her motives 
and conduct at the time, although her husband was 
not present. Odom v8. Odom...........sseccccccsesescece 


. On the trial of a libel for divorce, the ante-nuptial 
agreement between the parties is admissible in evi- 
dence, for the purpose of showing the source from 
whence the property was derived, as provided in the 
Code. Ibid. 


4, Where the defendant, shortly before the separation 
between him and his wife, had transferred his property 
by deeds of conveyance to his children by a former 
marriage: Held, that the deeds were admissible in 
evidence, for the purpose of showing, in connection 
with other evidence, that the transfers of the property 
were made with a fraudulent intent. Ibid. 


5. Legal cruelty which authorizes a divorce under the 
Code, may be defined to be such conduct on the part 
of the husband as will endanger the life, limb or 
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health of the wife, or create a reasonable apprehension 
of bodily hurt, so as to render cohabitation unsafe. Ib. 


6. Condonation is a conditional forgiveness of all ante- 
cedent guilt. After a reconciliation, fresh acts of cru- 
elty will revive acts of cruelty, and also of adultery. 
Condonation is not so readily presumed against the 
wife as the husband. Knowledge of the guilt of the 
husband and forgiveness by the wife, are not legally to 
be presumed, but must be clearly and distinctly 
proved, in order to bar her action. Ibid. 


7. Alimony is an allowance osit of the husband’s estate, 
made for the support of the wife when living separately 
from him. When the verdict of the jury was in 
favor of a divorce a vinculo matrimonii, between the 
parties, and they further found for the plaintiff the 
sum of $12,000: Held, that the legal effect of the ver- 
dict under the Code, is to vest that sum in her as per- 
manent alimony for her support and maintenance 
during her life only, according to her rank and condi- 
tion in life. Ibid. 


8. When the Solicitor General is appointed to see that 
the grounds of a divorce are legal and sustained by 
proof, (under § 1730, Rev. Code,) he may introduce 
evidence, and enter fully into the defence of the case. 
Creamar oe. Cheatdt @ Gb .ccccncseicsvosessesvenevesdudanthe 618 


9, The Court has no authority to order the husband to 
pay the Solicitor General for his service. Counsel fees 
are allowed as “expenses of litigation,” and can be 
granted only on the application of the wife. Ibid. 


DOWER. 


1. The approval by the Ordinary of the election of a 
widow to take an amount of money to be assigned to 
her absolutely, in lieu of her dower, should be obtained 
before the commissioners are appointed to assign dower. 
Benithe va, Seattle sini. ivaciisiscsivinetesdbcettetebidediaudse 620 


DURESS. 


1. Concentration, by the agency of the press or by asso- 
ciations, of public opinion to effectuate any laudable 
intent, as to support the government, or to sustain 
legally its currency against depreciation, cannot be con- 
sidered as “duress.” A person acting under the 
influenee of public opinion thus produced, is entitled 
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to no relief in any Court for acts done by him under 
the legitimate pressure. Jones vs. Rogers & Son....... 157 


2. But when his debtor, being a member of a vigilance 
committee created uuder the recommendation of a large 
public meeting’of the citizens, and who publicly an- 
nounced “that they will hold all persons as enemies 
of this Confederacy, who shall by any means depreci- 
ate the Confederate currency or shall refuse to receive 
it in payment of debts, and will use their best en- 
deavors to bring all such persons to condign punish- 
ment, by legal means if the laws provide such punish- 
ment, but if not, with or without law,”—reports the 
creditor to the vigilance committee for having refused 
to receive from him, in payment of a debt due before 
the war, such currency, and thereupon the creditor is 
summoned to appear before the committee to answer 
for his conduct, and in the meeting is denounced by a 
member of the committee as a traitor, and publicly 
on the streets by another—the receipt of the Confed- 
erate currency under such circumstances was involun- 
tary; it was under constraint, “durgss,” and fear 
produced by the threat of bringing him to condign 
punishment with or without law—fears for his personal 
safety endangered by his denunciation as a traitor. Ib. 


3. Equity, in such case, will grant relief. bid. 


EJECTMENT. 


1. Where a tenant-for-life in land, holding under the will 
of her deceased husband, conveyed the entire estate in 
fee simple, by deed of bargain and sale, prior to the 
adoption of the Code: Held, that by the common-law 
of force in this State, she forfeited her life-estate in 
the land, and gave to the remainder-men the right of 
entry thereon ; and that the purchaser of the entire 
estate, and those claiming under him, holding posses- 
sion thereof under color of paper title for seven years 
from the date of such sale, will be protected by the 
statute of limitations against the remainder-men, al- 
though seven years had not elapsed from the death of 
the tenant-for-life. King vs. Leeves........cscseseeeeeees 199 


2. (At common-law, a feoffment, fine or common recovery 
“by a life-tenant forfeited the estate to the next taker. 

A bargain and sale, or lease and release of the fee by a 
tenant-for-life did” not work a forfeiture, but the bar- 
gainee or releasee took such interest as the life-tenant 
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had to sell. The old doctrine of forfeiture by aliena- 
tion of a greater estate than that owned and possessed 
by the tenant, was never incorporated into, nor became 
a part of, the law of this State. If a tenant-for-life 
forfeit his estate to the remainder-man by alienation, 
the remainder-man then has two titles, the one by for- 
feiture and the other in remainder ; and he may en- 
force either at his option, within the time prescribed 
py the statute of limitations. He may be barred as to 
one title, and yet recover upon the other.) (Walker, 
J. Ibid. 

3. Though the attorney prosecuting a case may have no 
authority to use the name of a party as lessor of plain- 
tiff in ejectment, the Court should not, for this cause, 
dismiss the case, unless it appear also that the client 
has no authority to use the name. Shanks vs. White. 


4, To authorize a plaintiff in ejectment to use the name 
of another, he must show some connection between his 
title and that of the person in whose name he sues. 
Ibid. 


5. A plaintiff in ejéctment should be permitted to use 
the name of another, when he makes it clearly appear 
to the Court that such is necessary for the assertion of 
his rights. Ibid. 


6. The name of a party may be used as lessor in eject- 
ment, upon proper indemnity being given, not only 
without but against his consent, when it appears to the 
Court that such is important to the rights of a party. 
Ibid. 

7. In an action of ejectment, a registered deed for the pre- 
mises in dispute, is admissible in evidence, without 
further proof, unless an affidavit be filed as provided 
for by the Code, section 2674. Doe, ex dem., Hollis, 
6 al, 08, Bevent, COND oacencecs ccc yosesese esemnnenssnrnnennn 


8. A party may attack a deed for forgery by ‘any com- 
petent evidence, after it has been read to the jury. Jb. 


9. If an affidavit be filed as provided for by the Code, 
the deed cannot be read as evidence, until an issue as 
to its genuineness be tried. J bid. 


10. A party has a right to give in such competent evi- 
dence as he may think proper; and if he produce 
proof sufficient to satisfy the minds of the jury, they 
should not be told that the use of the evidence intro- 
duced, rather than of certain other testimony which 
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the opposite party insists would have been stronger, is 
a circumstance against the party introducing it. Ibid. 


11. Proof of an alibi of the alleged maker of a deed at 
the time it bears date, is a mode of impeaching it; 
and such testimony is admissible for the purpose of 
satisfying the minds of the jury that the deed is a 
forgery. Ibid. 


12. A party who claims to be the landlord of a defend- 
ant in ejectment, cannot, as matter of right, and against 
plaintiff’s objections, be made a co-defendant, where it 
appears to the Court that all the title he sets up was 
acquired subsequently to the bringing of the action. 
Roe, cas. eject., and Ralston, tenant, vs. Dover et al..... 611 


$ ELECTION. 


Election of money in lieu of dower. See Dower. 


EMANCIPATION. 


1. While the recognition by the State of Georgia of the 
abolition of slavery in its borders, may have been de- ~ 
structive of legacies of that species of property, as also 
of the general testamentary scheme of a testator, such 
facts furnish no sufficient grounds of caveat to the pro- 
bate of a will. Newsom vs. Tucker......cscsccseceee sree 71 


2. The doctrine in the cases of Hand vs. Armstrong, 34 
Ga., 232; Freeman vs. Bass, ib., 355; and Bass vs. 
Ware, ib., 386, reaffirmed. Bass vs. Freeman.......... 435 


3. A party, on the first day of April, 1863, received a 
bill of sale conveying to him without warranty of 
title, a negro slave then residing in Georgia, and who 
had been for three months previous thereto,—and in 
consideration thereof, gave 4 promissory note for 
$1,200 ; suit was brought on the note, and a recovery 
had: Held, that the recovery was right. Cobb vs. 
Batile, 34 Ga. Rep., 483, in principle covers this case. 
Haslett vs. Harris and New High Shoals Man’f’g Co. 
1. ANNs ons occiscncescomncspasvovoonesencosenionagpacenenecenee 632 


EQUITY. 


1. It is a well settled rule of the Supreme Court, not to 
reverse a refusal to dissolve an injunction, upon the 
coming in of the answers of the defendants, unless it 
is made clearly to appear that the discretion of the 
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Court was improperly exercised in retaining the in- 
junction. Howell et al. v8. Letss..sssseesrsrssesseeeeees 


| 2. Threatened waste or destruction of timber land, by 
sawing up the timber, or deadening timber land pre- 
paratory to opening it for cultivation, or cutting the 
| wood for fire-wood and sale, by any life-tenant or per- 
| son claiming through such an one, will be promptly 
and efficiently restrained by a Court of Equity upon 
| application by any remainder-man. Dickinson et al. 
1. AIMEE Oh li cesscncsctneictivescencenntiaammmimeiiinels 


3. Plaintiffs in error and others purchased from Craig a 

fi. fa. against the Lawrenceville Manufacturing Com- 

| pany, in which they were stockholders, and gave 
| therefor their joint note. One of the makers of the 
note, by importuning Craig, procured the substitution 

of another promisor in his place. Suit was brought 
on the note, and the plea was non est factum, (by 
reason of the alteration). Equity will, under these 
circumstances, compel the withdrawal of that defence, 
or the payment on the note of so much of the pro- 
ceeds or money collected by defendants on the fi. fa. 
by the sale of said company’s property, as will, to- 
gether with what plaintiff (Craig) had otherwise col- 
lected, pay off the note. Lowe eal. vs. Craig........ 


4, When a debtor, being a member of a vigilance com- 
mittee, created under the recommendation of a large 
public meeting of the citizens, and who publicly an- 
nounced “that they will hold all persons as enemies of 
this Confederacy who shall by any means depreciate 
the Confederate currency, or shall refuse to receive it 
in payment of debts, and will use their best endeavors 
to bring all such persons to condign punishment by 
legal means, if the law provide such punishment, but 
if not, with or without law,” reports his creditor to 

the vigilance committee for having refused to receive 
| from him, in payment of a debt due before the war, 
such currency, and thereupon the creditor is summoned 
to appear before the committee to answer for his 
conduct, and in the meeting is denounced by a 
member of the committee as a traitor, and publicly 
on the streets by another, the receipt of the Confed- 
erate currency under such circumstances was involun- 
tary ; it was under constraint, “duress,” and fear 
produced by the threat of bringing him to condign 
punishment with or without law ; fears for his personal 
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safety, endangered by his denunciation as a traitor, 
Equity in such case will grant relief. Jones vs, 
Re A Bittner cap ssntentinsesste terrence 


5. Specific performance of a contract in writing and 
under seal, made for and in behalf of minors, by an 
adult friend, with a brother who has attained his ma- 
jority, as to the terms upon which their father’s prop- 
erty shall be divided, will be decreed against such 
adult brother. Smith et al. v8. Smith......cccecseeeeveees 


6. The doctrine of the want of mutuality in the agree- 
ment does not furnish the correct rule for the decision 
of the case made by the record. bid. 


7. When the facts stated in a bill for relief and injunc- 
tion entitle the complainant the special assistance of 
a Court of Equity, for the protection of his rights, a 
demurrer to the bill will be over-ruled, and the in- 
junction continued. Henderson vs. Turner & Howard, 


8. Where a decree, for a specific performance, is a link 
in a chain of title, it must be considered as if it were 
a deed from the party required to make a deed. Doe, 
ex dem., et., 08. Poe, cas, ejector, C60.....0.0.ceceecseeceeee 


9. New parties may be made to an original bill, by an 
amendment in the nature of a supplemental bill; and 
the representatives of deceased persons may be made 
parties by setre facias. Davis et al. vs. Singleton & 
FER ti tnornantoneringnthntcinleesnseniiinn ese 


10. Where a Court of Equity obtains jurisdiction for 
one purpose, it will retain it until complete justice is 
done to all the parties. Martin & Yates vs. Tidwell & 
TUE hc esthheihen ii hienatianncites ideale tevigietiaslentte 


11. In a creditor’s bill, others not parties may come in 
after decree, submit to the jurisdiction of the Court, 
and have their rights passed upon, and participate in 
a fund to which they may be entitled, according to 
the principles of equity. Ibid. 


12. A Court of Equity will enforce obedience to its 
orders by attachment. Howard vs. Durand............ 


13. The action of the Superior Courts, in punishing 
parties for contempt, will not be controlled, except 
they abuse their discretion. bid. 


14, In some cases the punishment of a party for a con- 
tempt, is a remedial proceeding to which the opposite 
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party is entitled, though it may be necessary for the 
vindication of the authority of the Court. Ibid. 


15. In such a case, if the Court below fail to give the 
party his rights, this Court will correct the error, and 
grant the party relief to which he is entitled. id. 


16. Where a party consents to the violation of an in- 
junction granted at his instance, and takes upon him- 
self the management of the case, he cannot subse- 
quently have the opposite party punished for such 
violation. Ibid. 

17. A Court of Equity will not lend its punitive pow- 
ers to one party, to coerce the opposite party into the 
making of new stipulations to which he had never 
agreed; nor under the pretence of punishing for 
breach of an injunction, attempt to enforce a contract 
made subsequent to its sanction. Ibid. 


18. Equity will enforce the rights of parties; and those 
who invoke its aid, should not by contract render 
nugatory its processes. Ibid. 


19. One judgment may, upon motion, be set off against 
another, when such set-off is equitable. Skrine vs. 
SRM 6 a .0 55: dicetimatecgeoncysuashatedonnianssautauee achansen 


20. When a bill was filed by a complainant who alleged 
that he was the sole heir-at-law of a deceased intestate, 
praying for an injunction to restrain a temporary ad- 
ministrator from wasting the estate pending the liti- 
gation for permanent letters on the estate of the 
decedent, alleging that he had been informed and be- 
lieved that the security on the temporary administra- 
tor’s bond was insufficient, and that the defendant was 
insolvent ; which prayer for injunction the Chancellor 
refused to sanction, upon the ground that the com- 


plainant had an adequate common-law remedy, by 
requiring the temporary administrator to give addi- 
tional security upon his bond: Held, that this Court 
will not control the discretion of the Chancellor in 
refusing the injunction upon the statement of facts con- 
tained in complainant’s bill, the more especially as 
the charges made of waste and fraud on the part of 
the defendant are general, without stating any particu- 
lar acts of waste by the defendant, or any particular 
acts of fraud done by him. Montgomery vs. Walker... 


21. When goods were sold and delivered to a married 
woman living separate and apart from her husband in 
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the State of Tennessee, on her individual credit, and 
it appearing upon the face of the bill that by the law 
of that State she was considered a free dealer: Held, 
that she might be sued in Equity in the Courts of 
this State, and be restrained by injunction from making 
a fraudulent transfer of goods in her possession for 
the avowed purpose of defeating the claim of her 
Tennessee creditor, who had no adequate legal remedy 
against her to recover his demands. Sands vs. Mar- 
CNY site ciittesivsstlldaipn des ieee ede vescsianseeie sn dhansies ryeuts 


22. Where W. borrowed of S. $500.00, and promised to 
pay six per cent. per month for the use thereof for a 
part of the time, and five per cent. per month for the 
balance of the time, which was paid but not credited 
on the note, and afterwards sold out his entire prop- 
erty to a third party, who obligated himself to pay S. 
the $500.00; on a bill filed by a creditor of W., 
against S. and the third party who purchased W.’s 
entire property, alleging that W. had left the State 
and was entirely insolvent, praying that the usurious 
interest paid by his debtor W. to 8. might be credited 
on the $500.00 note, and that the purchaser of W.’s 
property might be restrained from paying the amount 
of the usurious interest over to S., and be decreed to 
pay the same to the creditor’s demand: Held, that the 
creditor was entitled to have an account taken of the 
amount of usury paid by W., the insolvent debtor, to 
S., and to have that amount applied in payment of 
his debt. Pope vs. Solomons et Al.....0..scecessceseecsees 


23. A né exeat issues only when the ordinary process of 
law is not available or sufficient against the debtor ; 
and in every case, to entitle the party to the writ, he 
must show that no adequate remedy is afforded at law, 
and that the defendant is either removing or about to 
remove himself or his property, or -the specific prop- 
erty in which complainant claims an interest. An 
agent may verify the application for a ne exeat, pro- 
vided he can, of his own knowledge, state the facts 
as positively and distinctly as is required of the com- 
plainant himself. The Court may, however, at his 
discretion, require the verification by the complainant 
in person before granting the writ. Orme vs. Mc- 
RR tect neicstgeillbecincembaboaenennnskednsnantoteee 


24. If a Court of Equity grant a new trial after a judg- 
ment rendered at law, it should be done only ona 
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roper case being made. This is a power which 
should be exercised with great caution. Mullins vs. 
CRptbe her sibs ss osincisvesvecvedeccedsleintinsetth AN LReEaeiee 584 


25. No degree of wrong or injustice in the determina- 
tion of a case at law will entitle the injured party to 
resort to equity, after jndgment at law, unless there 
be some special ground for such interposition. Ibid. 


26. If a party by proper diligence could have protected 
himself at law, but by negligence failed to do so, he 
cannot go into equity to be relieved from the conse- 
quences of such negligence. bid. 





27, As a general rule, a Court of Equity will not inter- 

fere with the regular administration of an estate by 

| the representative ; and to authorize such interference, 

the facts must very clearly show there is a good reason 
| for so doing. Moody vs. Ellerbie, Adm’r......0..0.0000. 666 


28. If the indebtedness of one be the foundation of the 
credit given to the other party, and which credit can- 
not be enforced at law, this may sustain a set-off in 
equity. Ibid. 

29. When a judgment-debtor of an estate which is sol- 
vent and owes no debts, purchases the share of a dis- 
tributee of the estate in the debt, and there appears 
no reason why the representative of the estate should 
collect said share, except for the purpose of paying 
back the money to the debtor, equity will restrain the 
collection of such portion of the judgment, and order 
the amount credited on the judgment. . Ibid. 


EQUITY JURISDICTION. 


1. Where a Court of Equity obtains jurisdiction for one 
purpose, it will retain it until complete justice is done 
to all the parties. Martin & Yates vs. Tidwell & 


EQUITY PRACTICE. 


}. An agent may verify the application for a ne exeat, 
provided he can of his own knowledge state the facts 
as positively and distinctly as is required by the com- 
plainant himself. The Court may, however, at his 
discretion, require the verification by the complainant 
in person before granting the writ. 

When O. filed a bill against M., praying a ne eweat, 
which bill was verified by F. as agent of O., and who 
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was not shown to have any knowledge of the facts 
charged in the bill, and who simply swore that what 
is contained in the bill, “as far as it coneerns depo- 
nent’s own act and deed, or comes within his own 
knowledge, is true of his own knowledge, and that 
which relates to the act or deed of any other person, 
he believes to be true”: Held, that this is not a suffi- 
cient verification to authorize the issuing of the writ. 
Held, also, that the affidavit must be positive and not 
to the best of the knowledge and belief of deponent. 
Held, also, that the allegations in the bill may be 
looked to in connection with the affidavit, in determ- 
ining whether charges are distinctly made and verified, 
so as to entitle the party to the writ ; the allegations 
in the bill, if sworn to, become in effect a part of the 
affidavit. Orme vs. McPherson et al... ..cccccecsseseee 


2. Although it is a general rule that on the coming in 
of the answer plainly and distinctly denying all the 
facts and circumstances upon which the equity of the 
bill is based, the Court will dissolve the injunction ; 
yet, in some particular eases, the Court will continue 
the injunction, though the defendant has fully an- 
swered the equity set up. The granting and continuing 
of the process must always rest in the sound discretion 
of the Court, to be governed by the nature of the 
case; and this Court will not control the exercise of 
that discretion, except in a case where the discretion 
has been abused. Louis & Co. et al. vs. Bamberger, 
EE Ge ietnth cds nen pecker intanaeannsateeciausn 


3. When a bill in equity is dismissed, it is out of Conrt, 
and no decree can then be rendered upon it. Whatley 
a. 06 TE seve vciwennssiqeprrcnntnsnciaseas 


4, The “instructions” given by the Court to the Ex- 
ecutor in this case are proper, but they should have 
been embodied in a decree. Ibid. 

5. This Court will not control the discretion of the 


Chancellor in continuing or dissolving injunctions, 
except when there may be an abuse of discretion. 


571 


Holliday vs. McPherson & Co. et dicesecsessecsecerecssees 659 


See Equity, 7, and 9 to 20, inclusive. 
ESTATES. See Distribution of Estates. 
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EVIDENCE. 


1, Opinions of witnesses, other than subscribing wit- 
nesses to a will, unless in questions of sanity or insan- 
ity, or those involving the admissibility of experts, 
are inadmissible as testimony. Elder vs. Elder, Ex’r, 64 


2. If an ambiguity exists in a will made during the 
war, by the use of the word “dollars,” and testimony 
has been admitted to show that, at the time of ma- 
king the will, the currency where the testator lived 
consisted of Confederate States Treasury notes, the 
value of such currency, as compared with gold, at 
the time of making the will, should be allowed to be 
proven, so as to enable the jury to collect the inten- 
tion of the testator, and render their verdict accord- 
ingly. Ibid. 

8. An agent of a person residing out of the county 
where the suit is pending, acting under a del credere 
commission, and to whom or his order defendants’ 
note sued on is payable, under the Act of 15th of De- 
cember, 1866, is to be deemed as an original party to 
the contract, and as such is competent to testify. 
Archer ve. Greit; AGF svcevescsessscaveseevcsxmnamtinns 107 


4, A judgment regularly entered up, upon an acknowl- 
edgment of service and confession of judgment by an 
attorney at law, is not void, but only voidable, and 
that upon clear and decisive proof that such attorney 
at law acted without any authority in the premises for 
the party (whom) he represented. Dobbins vs. Du- 


5. No warrant of attorney being required by the laws 
of this State or the practice of its Courts, to entitle an 
attorney at law to appear for a party litigant, the 
strong presumption from his appearance is that he was 
authorized. bid. 


6. The declarations of the wife, when in the act of 

leaving her husband’s house, and taking certain articles 

of household furniture with her, made in the presence 

of his two sons and others, are admissible in evidence 

for the purpose of showing and explaining her motives 

and conduct at the time, although her husband was 

not present. Odom vs. Odom.....s.scssecceserseceescseees 286 
7. On the trial of a libel for divorce, the ante-nuptial 


agreement between the parties is admissible in evi- 
dence, for the purpose of showing the source from 
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whence the property was derived, as provided in the 


Gile Rtkscsaidstiducnammabetacbaele . 286 


8. Where the defendant, shortly before the separation 
between him and his wife, has transferred his property 
by deeds of conveyance to his children by a former 
marriage: Held, that the deeds were admissible in 
evidence, for the purpose of showing, in connection 
with other evidence, that the transfers of the property 
were made with a fraudulent intent. Ibid.............. 286 


9. Declarations made by a party in his own favor, to be 
admissible as part of the res geste, must be shown by 
proof to have accompanied the act, or to have been 
so nearly connected therewith in time, as to be free 
from all suspicions of after-thought. Rutland vs. 


Hathorn......... a al a a a ola 380 


10. This Court will not grant a new trial on mere pre- 
ponderance of evidence against the verdict, and the 
charge of the Court, though this Court may differ 
with the jury as to the preponderance of proof, pro- 
vided there be sufficient evidence to support the find- 
ing, especially when the Circuit Judge refuses to grant 
a new trial. Ibid. 

11. Suit was brought on a policy of insurance obliga- 
ting the insurance company to pay a certain sum 
“within sixty days after due notice and proof of the 
death of” the assured: Held, that allegation and 
proof of such notice and death are conditions prece- 
dent to a recovery on such policy. Jackson & Jack- 
son, Ex’rs, vs. The So. Mutual Life Insurance Co...... 429 


12. There being degrees in secondary evidence, an ex- 
amined copy should be received in preference to oral 
testimony, and the best evidence should always be 
produced. Walliams vs. Waters......:.csccseescsseeenees 454 


13. The well established rule of law is, that parol evi- 
dence is inadmissible to add to, take from, or vary a 
written contract. bid. 

14. In an action of ejectmént, a registered deed for the 
premises in dispute is admissible in evidence, without 
further proof, unless an affidavit be filed as provided 
for by the Code, section 2674. Doe, ex dem., ete., vs. 
I in ncssesesicsnaipavichnisn ecvintmubiterncienditie 463 


15. A party may attack a deed for forgery, by any com- 


petent evidence, after it has been read to the jury. 
Ibid. 


s 
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16. If an affidavit be filed as provided for by the Code, 
the deed cannot be read as evidence until an issue as 
to its genuineness be tried. Ibid. 


17. A party has a right to give in such competent evi- 
dence as he may see proper ; and if he produce proof 
sufficient to satisfy the minds of the jury, they should 
not be told that the use of the evidence introduced, 
rather than of certain other testimony which the oppo- 
site party insists would have been stronger, is a cir- 
cumstance against the party introducing it. bid. 


18. Proof of an alibi of the alleged maker of a deed at 
the time it bears date, is a mode of impeaching it; 
and such testimony is admissible for the purpose of 
satisfying the minds of the jury that the deed is a 
forgery. Ibid. 

19. When a promissory note is offered in evidence, and 
it appears to have been altered in a material part 
thereof, it is incumbent on the plaintiff to explain 
such alteration. If a material alteration be made in 
a promissory note by a party claiming a benefit under 
it, with intent to defraud the maker or other parties to 
it, such alteration voids the whole contract, if they so 
insist ; but if the alteration was unintentional or by 
mistake, or not made with intent to defraud, it will be 
enforced by the Court. In such cases, the evidence 
should be clear and satisfactory upon the point that 
the alteration of the note was made under such cir- 
cumstances as will rebut all motive of any fraudulent 
intention ; otherwise, the party making such alteration 
should suffer the legal consequences resulting there- 
from. Wheat- ve, Arnoldd....<i.c.sccscccsivestdsectdbbedie 


20. When the assets of a mercantile firm were placed in 
the hands of its confidential clerk for the purpose of 
collecting the same and paying therefrom the firm 
debts, and on a bill filed by such clerk, alleging that 
he had paid out of his individual funds a portion of 
the copartnership debts: Held, that notes given by 
the firm in his possession, and receipts for money to 
the firm creditors, were competent evidence to be sub- 
mitted to the jury, though not conclusive as to the 
fact that the payment was made with his own money. 
Scott ve; Scott, AGW... .caciccsss ctieisiscssdeubcdaiestaes 


21. When a plaintiff, as indorser, instituted rit on a 
promissory note, signed by three defendants «> prin- 
cipal makers thereof, and one of the makers died 
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pending the suit, and there being no legal representa- 
tive of his estate before the Court, but the case was 
proceeding against the living parties only, two of the 
defendants having filed the plea of non est factum, 
and offered themselves as witnesses, under the statute 
of 1866, to prove that the dead party had no authori- 
ty to sign their names to the note either as partners or 
otherwise: Held, that however it might have been, if 
the representative of the deceased party had been be- 
fore the Court, so as to have bound the estate of the 
decedent by the judgment thereof, yet, as the case 
was proceeding only against the living parties, and the 
judgment to be rendered would only bind them, the 
defendants were competent witnesses against the plain- 
tiff under the statute. Field vs. Walker..........00000. 520 


22. Turner sold to Chisholm two negroes, and warranted 
them sound ; the purchase was made on account of 
Chisholm & Adair, who were partners. An action on 
the warranty was brought by Chisholm, who died 
pending the suit, and his administrator was made party 
plaintiff. On the trial, Adair, the partner of Chis- 
holm, and an usee in the action, was offered as a wit- 
ness for the plaintiff, and the Court rejected him: 
Held, that the Court erred. Chisolm, Adm’r vs. Turner 565 


23. A legatee propounding for probatea nuncupative will, 
which is caveated by the heirs-at-law, is a competent 
witness in favor of the validity of the will. Brown 
OT IE bo werccstctaheisisiegivsinscdetletlecienckeeis 568 


24, By the Statute, a party is a competent witness ; his 
credit is a question for the jury. The Atlanta and 
ee re errr 669 


25. A public meeting of the citizens of Troup county 
was held for the purpose of procuring from the land 
owners the right of way for the Atlanta and West 
Point Railroad Company, from LaGrange to West 
Point; agents of the Company to procure such rights 
of way participated in the meeting ; speeches were 
made by one of the agents, by Judge Hill and others, 
in which the speakers represented that the Railroad 
Company would make all crossings and bridges needed 
by the land owners through whose land the road might 
pass, and make a turn-out or private depot for those 
who might need them. The agents of the Company 

adopted these representations of the public speakers, 

and a land owner, acting on these representations, and 
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understanding that he was to have all these advanta- 
ges, made a deed without any pecuniary consideration, 
conveying to the Railroad Company the right of way 
through his land. The Railroad Company ran the 
road through his land a distance of two miles, and then 
refused to make any proper crossings, or bridges, or turn- 
outs, or depot, or in any way comply with the promises 
which were the consideration for making the deed. A 
bill was filed by the grantor to set aside the deed thus 
procured, on the ground that it was procured by fraud, 
and to recover damages for the wrongful appropriation 
of his property by the Railroad Company: Held, that 
it was admissible to show the refusals of the Company 
to comply with the promises made by the agents, as 
1 | a ground for cancelling the deed ; and that the induce- 
' ments held out in that meeting by the public speakers, 
under the facts of this case, were admissible for the 
same purpose. Ibid. 


EXECUTION. 


1. When an execution has been levied on the property 
of the defendant sufficient to pay the debt, and after- 
wards such levy is dismissed by the plaintiff without 
the sale of the property, the mere fact of the dismissal 
of the levy by the plaintiff, when shown to have been 
unproductive, does not destroy the lien of his judg- 
ment, and postpone the same in favor of junior judg- 
ment creditors. Rawson vs. Dawis, et dl.....csscceeees 511 





EXECUTOR DE SON TORT. See Attachmenis, 5. 


FEES. 


1. The Court has no authority to order the husband to 
pay the Solicitor General for this service (in divorce 
suit.) Counsel fees are allowed as “expenses of liti- 
gation,” and can be granted only on the application of 
the wife. Creamer vs. Creamer, et dl.......ss0006 eekinatle 618 


2. In an action for a tort, the parties cannot, by a set- 
tlement between themselves, defeat any lien or claim 
which the attorney may have under a contract with 
his client, of which the opposite party had notice prior 
to the consummation of such settlement. The mere 
fact that an attorney appears in the cause is not such 
notice. The party must have notice of the claim under 
a special contract to affect him. Gray etal. vs. Law- 
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3. If an attorney have a lien by a special contraet, the 
Court, in a case of tort, should not direct a verdict to 
be taken for the value of the attorney’s services, but 
should send the ease to the jury upon the merits, as 
between plaintiff and defendant, and if the verdict be 
sufficiently large, the attorney can be paid thereby, 
otherwise not. Whether the defendant in such case 
shall pay the fees of an attorney for the plaintiff, 
must depend upon the recovery by the plaintiff in the 
trial upon the cause sued on. bid. 


FEME COVERT. See Married Women. 
FIFA. See Execution. 
FORGED DEEDS. See Ejectment, 7, 8, 9, 10, 11. 
FRAUD. 


1. Misrepresentation of a material faet made by mistake, 
and innocently, and acted on by the opposite party, 
constitutes legal fraud, and the injured party may be 
relieved from the consequences of such misrepresenta- 
Senge UNE WR SI scope sivkres Secenede deen cues 


See Promissory Notes, 4. 


GUARANTY. 


1. Certain stockholders of a company, under their hands 
and seals, guaranteed the payment of all the debts of 
said company then outstanding, and bound them to. 
pay all of said debts to the creditors, who would 
indulge the company upon their claims for ten months 
from that date: Held, that a crediter of the company 
at the time, who indulged the company ten months, 
was entitled to recover the amount of his debt against 
the company from said stockholders, without having 
notified them that that they would so indulge the 
eompany. By complying with the terms prescribed, 
the creditor entitled himself to the benefit of the pro- 
visions of the guaranty or obligation. Sanders vs. 
TE iesinese cntecnisnsrnp serasnyeanedsininnmiitinnsvenriess 


HOMICIDE. See Criminal Law, 3, 4, 5. 
HUSBAND AND WIFE. 


1. The laws of Georgia allow a widow one year’s sup- 
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port for herself and minor children out of the estate of 
her deceased husband. They do not contemplate that 
she shall live at the homestead, and consume the pro- 
visions belonging to the estate, and have a year’s sup- 
port also allowed. Wells vs. Wialder...........cssseseees 


bo 


. Whenever the widow applies for an assignment of the 
year’s support, she must be charged with the value of 
what she previously consumed. bid. 


3. When the mother and the reputed father of illegiti- 
mate children have intermarried, and the father 
recognizes the children to be his, the children are ren- 
dered legitimate under the Code, and such father of 
colored minor children (the mother being dead) is enti- 
tled to the custody and control of them. Adams vs. 
AGOUG 1939 <0 0 vnensencunivennsne venidendeunigeibenig eben 


4, A married woman, who as a midwife acquires money 
by her separate earnings, with the consent of her hus- 
band, and afterwards, with his consent, purchases real 
estate, and takes the title thereto in her own name, may 
devise the same by will, as her separate estate, with or 
without his assent, and after her death the husband 
cannot invalidate such devise by a change of the title 
to the property in his own name, especially when his 
express assent was given to such devise at the time of 
the execution of the will. Cavenaugh et al. vs. Ainch- 
DOO 500s ceccnsscncceswckasddetcendandeitodsctsvenemeia aan 


5. * * * * * Held, that the widow was entitled 
to inherit one-half of the estate, as heir-at-law of her 
deceased husband and children, notwithstanding her 
intermarriage with Bozeman before the property had 
been reduced to possession by her, and that the mari- 
tal rights of the husband did not attach to any part of 
the property under the provisions of the Act of 1866. 
Raldlon os... Thorntons, . AG Foig<00+-<scsanenecenneetersates 


See Alimony. 
“ Condonation. 

“ Cruelty. 

“ Divorce. 
‘ Married Women. 
“ Widow. 


n 


HIGHWAYS. See Ways. 


HYPOTHETICAL CHARGE. 
See Charge of the Court, 1, 5. 
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IMPEACHMENT OF VERDICT. See Jury, 4. 
ILLEGITIMATES. See Minors, 2, 3, 4. 
INDICTMENT. 


1. The rule to determine whether an indictment is suffi- 
cient to sustain a conviction, is, would the judgment 
be arrested if the defendant were found guilty. If it 
would, a verdict of not guilty under it, would be no 
protection ; otherwise, it would be. Blaek vs. The 
Diahe.4f G ii mnvsitnd sandocnivanvesaviterten<ndesncsenens 


2. Where a verdict of not guilty has been rendered in 
favor of a party, though under a decision of the Court 
that the indictment under which it is rendered, is too 
defective to admit the testimony to be given in to con- 
vict the party ; yet, if that decision was wrong, and in 
fact, a conviction could have been maintained under 
the indictment, such verdict and judgment, when 
pleaded, will protect the party against a subsequent 
conviction for the same offence. bid. 


INFANTS—CONTRACTS OF. See Equity, 5, 6. 
INHERITANCE. See Distribution of Estates. 


INJUNCTION. 


1. It is a well settled rule of the Supreme Court not to 
reverse a refusal to dissolve an injunction upon the 
coming in of the answers of the defendants, unless it is 
made clearly to appear that the discretion of the Court 
was improperly exercised in retaining the Injunction. 
Fee A 00s TB iin svitdnsindestncsiisivecividestndediancs 


2. Threatened waste or destruction of timber land, by 
sawing up the timber, or deadening timber land pre- 
paratory to opening it for cultivation, or cutting the 
wood for firewood and sale, by any life-tenant, or per- 
son claiming through such an one, will be promptly 
and efficiently restrained by a Court of Equity upon 
application by any remainder-man. Dickinson et al. 
RPO Ma cicarcrcssinioncsintelewtaussenwunnecuebeie 


See further as to Injunction against Waste, Equity, 20. 
As to Waiver of Injunction, See Equity, 16, 17, 18. 


INSANITY. See Divorce, 1. 
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INTENT. See Criminal Law, 4. 
INTRUDERS ON LAND. 


1. In a proceeding to eject an intruder from the posses- 
sion of land, under the 4000th Section of the Revised 
Code, if the defendant fails at once to tender to the 
Sheriff such an affidavit as is required thereby, he will 
be turned out ; he will not be allowed to tender a de- 
fective affidavit, retain possession under that, and when 
it is decided against him, tender another affidavit in 
terms of the law to protect his possession. Hass vs. 
GOI one cre sxecrssvesionuecdnghteeannadl 


JUDGMENTS. 


1, A judgment regularly entered up upon an acknowl- 
edgment of service and confession of judgment by an 
attorney at law, is not void, but only voidable, and 
that upon clear and decisive proof that such attorney 





at law acted without any authority in the premises for — 


the party (whom) he represented. Dobbins vs. Du- 
WUE .coee sennnersneeeid sackensengisencast mpeeiamaaaats 

2. No warrant of attorney being required by the laws of 
this State, or the practice of its Courts, to entitle an 
attorney at law to appear for a party litigant, the 
strong presumption is that he he was authorized. 
Ibid. 

3. A judgment rendered by a Court of competent juris- 
diction cannot be collaterally attacked ; it is valid until 
set aside according to the rules of law. Skrine vs. Sim- 
WEE. 0000. ore ssenteseseseecactnessesssenainnrcess ag eeneeneel 


4, One judgment may, upon motion, be set off against 
another when such set-off is equitable. bid. 


5. Where a judgment has been rendered, and execution 
issued therefrom, the mere absence of the execution 
unaccounted for, is no evidence that the judgment has 
been satisfied. If a party alleges the payment, he 
should establish the fact of such payment by proof. 
Bandhere th, TAMAR 6, « ois winiecvincensvepes cesphtbagaes eons 


6. When a promissory note has been placed in the hands 
of an attorney for collection, and suit had been insti- 
tuted thereon in the name of the plaintiffs, the right- 
ful owners thereof, against the defendants, and pend- 
ing the suit, the plaintiff’s attorney, on his own motion, 

moved the Court to strike out the names of the origi- 


. 108 


402 


. 404 
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nal plaintiffs, and substitute in place thereof the name 
of a party who had no legal valid title to said note, and 
proceeded to take a verdict and sign judgment thereon 
in the name of such substituted party plaintiff against 
the defendants, which had been paid off by them: 
Held, that there was no error in the Court below in 
refusing to set aside and vacate the judgment on motion 
of plaintiff’s attorney in said case for the benefit of his 
clients, who were the original plaintiffs in the case, 
against the consent of the defendants, who are entitled 
to be protected in the payment of that judgment under 
the statement of facts presented by the record. Pen- 
fold, Clay & Co. vs. Singleton de C0.......0.sccseveseveeee 556 


7. If a Court of Equity grant a new trial after a judg- 
ment rendered at law, it should be done only ona 
proper case being made. This is a power which should 
be exercised with great caution. Mullins vs. Christo- 
pher... ee aubsen severe auasee pants , . 584 


8. No Sais of wrong or ‘ateakies't in he etisistuiibleah 
of a case at law, will entitle the injured party to resort 
to Equity, after judgment at law, unless there be some 
special ground for such interposition. Ibid. 


9. The ordinance of the Convention of November, 1865, 
“to adjust the equities between parties,” applies to 
contracts and not to judgments. Jbid. 


10. All judgments rendered prior to 8th November, 
1865, were ratified and affirmed by the Convention, 
(Art. V, Sec. 1, Par. 7) subject only to reversal by mo- 
tion for new trial, appeal, bill of review, or other pro- 
ceedings in conformity with the law of force when they 
were rendered. Ibid. 


11. When the plaintiff in his declaration claimed only 
$100, the mere fact that the copy note attached to the 
declaration, and the note itself, when. introduced in 
evidence, was for more than $100, was no ground for 
—e« the Cienenele Wilhelms vs. Noble Brothers 
& Co... the ada -. 599 


JUDGMENT OF SUPREME COURT FINAL. 


1. When a case has been heard and decided in this Court, 
(the Court having jurisdiction of the parties, and the 
subject matter as provided by law) its judgment is 
final and conclusive as to the rights of the parties in 
that case, and a rehearing will not be allowed. Rust, 
Survivor, eto. vs. Garmany, Agent, €f0..........0000000000 257 
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JURISDICTION. Equity. 


Where a Court of Equity obtains jurisdiction for one 
purpose, it will retain it until complete justice is done 


725 


to all parties. Martin & Yates vs. Tidwell & Favor... 332 


In a creditor’s bill, others not parties, may come in 
after decree, submit to the jurisdiction of the Court, 
and have their rights passed upon, and participate in a 
fund to which they may be entitled, according to the 
principles of equity. Ibid. 


. Although a party may have a common-law remedy, 


yet, if it is not as complete and effectual as it would 
be in a Court of Equity, the latter Court having first 
taken jurisdiction of the cause, will retain it. Pope 


os. Belong WeOis. 6 os divcceisktciictiedtdeiasea 541 


JURISDICTION OF COUNTY COURTS. 


. Under the provisions of the Act of 1866, the County 


Judge has no jurisdiction to bind out colored minor 
children as apprentices, unless such minor children 
are residents of the county, and their parents reside 
out of the county, or are dead, the profits of whose 
estate are insufficient for their support and mainten- 
ance, or their parents, if residing in the county, are, 
from age, infirmity or poverty, unable to support 
them. Adame 90, AUAMB i. <0:-crscesscscvesecassipeouacess 


. The County-Court, at its monthly sessions, under the 


Act organizing that Court, had jurisdiction in all 
civil cases in which not more than one hundred dol- 
Jars was “claimed” as damages or principal due; and 
when the plaintiff in his declaration in said Court 
claimed only one hundred dollars to be due him, and 
the judgment of the Court was for less than that sum, 
under the peculiar language of the statute, giving the 
jurisdiction to the Court, the judgment should be sus- 
tained, notwithstanding the note, the foundation of 
the suit, was for a larger amount than one hundred 
dollars. Wilhelms vs. Noble Bros. & Co....csesessceeees 


JURISDICTION OF THE ORDINARY. 


. The Ordinary of the county of the mother’s residence, 


has no authority to apprentice an illegitimate without 
the consent of the mother, unless she be unable to 
support her child, or some other legal reason is shown 
why she should be deprived of the custody of it. 


236 


599 


Alfred 08, MeKay,.....s-cccccscrccceseveceseccssooscesoeses 440 
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JURISDICTION OF SUPERIOR COURTS. 


1. The vesting, by the Legislature, in County-Courts, 
the trial of minor offences, including simple larceny, 
does not confer on such courts exclusive jurisdiction. 
Under the Constitution, concurrent jurisdiction re- 
mains in the Superior Courts. Shute vs. The State... 





226 


2. According to the decision of this Court in the case of 
William Gibson, a free person of color, vs. The State, 
decided at the December term, 1866, the Superior 
Courts of this State, prior to the Act of 17th March, 
1866, did not have jurisdiction for the trial of a free 
person of color, charged with the offence of “larceny 
after a trust delegated” committed on the 4th Decem- 
ber, 1865. Gibson, ahas Bently, vs. The State......... 


JURISDICTION OF SUPREME COURT. 


1. When a case is brought before this Court by a writ- 
ten agreement of the counsel of the parties, alleging 
that certain errors were committed in the Court below, 
without a certificate of the presiding Judge that the 
same is true and consistent with what transpired be- 
fore him in the Court below, the case will be dis- 
missed. Kiser ve. The Gale... .ccccucssvsncocsoeveses sevens 


2. When a cause was tried before a petit jury, and a ver- 
dict rendered, one of the defendants on the 13th day 
of April, 1866, presented his bill of exceptions to the 
presiding Judge, who signed and certified the same 
on that day; on the 17th day of the same month, be- 
fore the bill of exceptions was filed in the clerk’s office, 
the said defendant entered an appeal from the verdict 
of said petit jury according to law, and on the 19th 
day of said month filed his bill of exceptions in said 
clerk’s office, whereby the cause was heard and decided 
in the Supreme Court upon said bill of exceptions, 
(the counsel of the defendant in error having know- 
ledge that an appeal had been entered from the verdict 
in the Court below): Held, that this Court had no 
jurisdiction to hear and decide the cause upon said 
bill of exceptions, when the cause was pending in the 
Court below on the appeal, and that the Court below 
erred in dismissing said appeal, the same having been 
legally entered. Armstrong vs. Hand & Bagley........ 


3. This Court has no original jurisdiction. McRae vs. 
SM ndnconmnsiang bien cnndiinepiiasibabiaxecinersekespetuns 
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4, It is organized to correct the errors in law and equity 
from the Courts; it has no power to correct the 
errors committed by juries. Therefore, in a case 
where a verdict was rendered, and no motion for a 
new trial made, but the case is brought to this Court 
on the grounds alone that the verdict was against the 
law, the evidence and the charge of the Court, a new 
trial will not be granted by this Court. Ibid. 


5. If a party be dissatisfied with a verdict in the Court 
below, he should move for a new trial, and the ruling 
of the Court upon that motion is subject to review by 
this Court. Ibid. 


6. This Court will confine itself to the duty of correct- 
ing the errors of the Courts below, and will not usurp 
the powers which, according to law, belong to those 
Courts. Ibid. 

JURY. 


1. While the conduct of the juryman (Jones) was unbe- 
coming, yet, as it was known to the counsel complain- 
ing before the verdict was rendered, it is no good 
cause for a new trial. Martin & Yates vs. Tidwell & 


2. In civil cases, it is within the discretion of the Court 
to allow the jury to be polled or not. Rutland vs. 
TEN i oi ies igccsci Gi ncccmtiiiegin ame 


3. If thé jury, after agreeing upon their verdict, dis- 
perse by consent of the parties, the Court is not 
bound, upon the subsequent return of the verdict, to 
poll the jury. Ibid. 


4, A juror will not be heard in impeachment of his own 
verdict. Ibid. 


5. Under the ordinance of the Convention, juries should 
be allowed a liberal discretion in adjusting the equities 
of the parties by their verdict; but it is the duty of 
the Court to see to it that such discretion is not abused 
and made the instrument of injustice, by granting a 
new trial when the verdict is strongly and decidedly 
against the evidence and the principles of equity as 


manifested thereby. Oliver et al. vs. Coleman et al.... 552 


As to discretion of jury, see New Trial, 16. 


LACHES. 
1. If a party by proper diligence could have: protected 
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himself at law, but by negligence failed to do so, he 
cannot go into equity to be relieved from the conse- 
quences of such negligence, Mullins vs. Christopher.. 584 


As to laches in failing to attend adjourned Court, see 
Attorneys, 4 
LICENSE. 


1. When a physician is licensed by the authority of the 
State to practice medicine, the city of Savannah can- 
not require him, under a penalty, to take out license 
before he can practice his profession in the city. The 
Mayor, etc., of Savannah vs. Charlton....c.ccccccecceees - 460 


2. The practice of his profession in the city is the sub- 
ject of taxation by the corporation, but not of a li- 
cense. Ibid. 


3. When a physician, without a diploma, has obtained a 
license to practice his profession from a member of 
the “ Medical Board of Georgia” for each year, though 
more than one year, he is entitled to charge and col- 
lect his fees: Provided, the Medical Board has not 
refused to grant hima license in the meantime. Wragg 
OG, ihc hacen ee ctrertacbiensegsesancsnnernexcennees 559 


LIEN. 


1, When an execution has been levied on the property 
of the defendant sufficient to pay the debt, and after- 
wards such levy is dismissed by the plaintiff without 
the sale of the property, the mere fact of the dismissal] 
of the levy by the plaintiff, when shown to have been 
unproductive, does not destroy the lien of his judg- 
ment and postpone the same in favor of junior judg- 
ment creditors. Rawson vs. Davis et Al...cccececeeeees 51] 





bo 


. In an action for a tort, the parties cannot, by a settle- 
ment between themselves, defeat any lien or claim 
which the attorney may have under a contract with 
his client, of which the opposite party had notice prior 
to the consummation of such a settlement. The mere 
fact that an attorney appears in the cause, is not such 
notice. The party must have notice of the claim 
under a special contract, to affect him. 

If an attorney have a lien by special contract, the Court, 

in a case of tort, should not direct a verdict to be 

taken for the value of the attorney’s services, but 
should send the case to the jury upon the merits, as 
between plaintiff and defendant; and if the verdict 


+ 
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be sufficiently large, the attorney can be paid thereby, 
otherwise not. Whether the defendant in such a case 
shall pay the fees of an attorney for the plaintiff, 
must depend upon the recovery by the plaintiff in a 
trial upon the merits of the cause sued on. Gray et 
al, v0. Laween, UNG Meise bnsivaiia vive sdviddbvaiiere dbenen 629 


LIMITATION OF ACTIONS, Etc. 


1, A mandamus nisi to a Judge of the Superior Court, 
will be refused, when the parties to the suit, by their 
written agreement, for their mutual convenience, did 
not present a bill of exceptions for his certificate and 
signature until six months after the adjournment of 
the Court at which the trial, was had. Engel vs. 
BOs. .is ssecevscivdsus vices ec sivedioverdbtbeckevbeuesetteess 258 


2, At common-law, a judgment twenty years old is pre- 
sumed to be paid. The State of Tennessee vs. Virgin, 
MOE Ncrssstiistrtininienninanimenaae sesiabeics tladtinn 388 


3. Plaintiff declared on a judgment rendered in favor 
of the State, in the State of Tennessee in 1838, to 
which the defendant pleaded the statute of limitations. 
The Court sustained the plea, and decided that the 
plaintiff could not recover: Held, that the Court 
decided right. Ibid. 


4, By the Act of 1854, a credit entered on a promissory 
note in part payment thereof, after the statute of limi- 
tations had commenced running, in order to form a 
new starting point from which the statute will com- 
mence to run, must be subscribed by the party making 
it or by some other person, by him lawfully authorized 
todo se. Green vs. Hall, Adm’r..........cc.cccccvceees 538 


As the law stood at the time of the passage of the Act 
of 1854, it took effect from the date of its passage, 
and not from the time of its publication. Ibid. 


5. Gordon died in Mississippi, in 1839, leaving a will, 
by which he bequeathed certain negroes to his wife 
during widowhood, and appointed Turner his Execu- 
tor, who qualified in Mississippi, in January, 1840. 
On the 18th of May, 1845, the widow married Mar- 
tin, and Martin took possession of the negroes and 
held them until the 9th of May, 1851, when he 
brought them clandestinely from Mississippi to Geor- 
gia, and sold them to Duncan for $1,600.00. In 
April, 1860, Burts was appointed in Georgia admin- 


47 














730 INDEX. 


a 
istrator, with the will annexed, of Gordon, and on the 
24th of April, 1860, demanded ‘the negroes from 
Duncan, who refused to give them up, and suit was 
brought for them on the same day by Burts: Held, 
that inasmuch as Turner, the Mississippi Executor, 
could not maintain an action in Georgia to recover 
the negroes, the statute of limitations did not begin to 
run against the estate of Gordon for five years from 
the time that Duncan took possession of the negroes, 
and that under the facts of the case Duncan is not 
protected by the statute of limitations. Burts, Adm’r, 
0 FE NE iiss ccansnsacinnaectieudamnacsenengtotersenes 575 


LOST PAPERS. 


1. By the Act of 7th March, 1866, copies of lost bonds 
or notes may be established without requiring indem- 
nity, unless the party liable for the payment of such 
lost paper shall make oath, as required by the second 
section of said Act, which being done, the party seek- 
ing to establish the copy-bond or note, shall be remit- 
ted to the remedies provided by law, before the 
passage of the Act of 1866. _ Mayor, ete., of Savan- 
Rik Rh, DIR as i iiss Lae tered ian iia EE 
PN a I, ests ivan a snecaen eivaeteanciansenesss 219 


2. Upon a petition to establish a copy of a lost promis- 
sory note, and issue joined as to the making of the 
note, the parties are entitled to a trial by a petit jury, 
with a riglit to appeal to a special jury. Rutland vs. 
IE yp ikesc cto rracsateneinnstsyscohetaneternsebidiesnarnapins 380 


LUNATIC. See Divorce, 1. 


‘ MANDAMUS. 
1. Under the Act of December 10th, 1866, “To pro- 


vide for the citizens of Twigg county to settle the 
question of the removal of the county site,” (Pamph. 
Acts, p. 44,) the Superior Court, by mandamus, re- 
quired the Inferior Court of that county to turn over 
to the building committee appointed by the citizens of 
Jeffersonville and vicinity the ecourt-house and jail, 
upon said committee giving security for their com- 
plying faithfully with the terms of said Act: Held, 
that the Superior Court did right. Justices Inferior 
Court Twiggs Co. vs. Griffin et Al... ...cec sce ccessecsereeee O98 


See Limi'ations of Actions, 1. 
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MARRIED WOMEN. 


1. A married woman in this State, who, as a midwife, 
acquires money by her separate earnings, with consent 
of her husband, and afterwards, with his consent, pur- 
chases real estate and takes the title thereto in her own 
name, may devise the same by will, as her separate 
estate, with or without his assent ; and after her death, 
the husband cannot invalidate such devise by a change 
of the title to the property in his own name, especially 

when his express assent was given to such devise at 


75 the time of the execution of the will. Cavenaugh et 
ah 06, RP es «chins Cosnincevasnimnccasvumsigereiiints 500 


2. Where goods were sold and delivered to a married 
woman living separate and apart from her husband 
in the State of Tennessee, on her individual credit, 

_ and it appearing on the face of the bill that by the 
laws of that State she was considered as a free dealer : 
Held, that she might be sued in equity in the courts 
of this State, and be restrained by injunction from 
making a fraudulent transfer of goods in her posses- 
sion, for the avowed purpose of defeating the claim of 

12 her Tennessee creditor, who had no adequate legal 

19 remedy against her to recover his demands. Sands 

} 00s: FIG si sos cnn 204000 49505006 neice 

See Alimony, Condonation, Cruelty, Divorce, Husband 
and Wife, Widow. 





MINORS. 


80 1. Under the provisions of the Act.of 1866, the County 
Judge has no jurisdiction to bind out colored minor 
children as apprentices, unless such minor children 
are residents of the county, and their parents reside 
out of the county, or are dead, the profits of whose 
estate are insufficient for their support and mainten- 
ance, or their parents, if residing in the county, are, 
from age, infirmity, or poverty, unable to support 
them. Adams v8. AdAmM8.........scccccccerercsssorsccceees 236 


2. When the mother and reputed father of illegitimate 
children have intermarried, and the father recognizes 
the’children to be his, the children are rendered legit- 
imate under the Code, and such father of colored 
minor children, the mother being dead, is entitled to 
the custody and control of them. bid. 


3. The mother of an illegitimate is entitled to its cus- 
tody. Alfred vs. McKay......cssssrcssccsscsscceseceeeeeee 440 
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4, The Ordinary of the county of the mother’s residence 
has no authority to apprentice an illegitimate without 
the consent of the mother, unless she. be unable to 
support her child, or some other legal reason be shown 


why she should be deprived of the custody of it. Jb. 


MISNOMER. 


1. All misnomers in judicial proceedings on the civil 
side of the Court, are amendable, without working 
unnecessary delay. Haines vs. Curry ..scecereceeeceres 602 


MISREPRESENTATION. See Fraud. 


MISTAKE. 


1. A mistake by the clerk in copying a declaration shall 
work no injury to a party, when by amendment jus- 
tice may be promoted. Haines vs. Curry...........+... 602 


2. When the jury mistake the character of the case or 
of the evidence and the amount and kind of testimony, 
it is a good ground for new trial. Palfus vs. The 
ie Paden Reabaitemgees Poche nadine et Pc alien 

See Promissory Notes, 4. 

MORTGAGE. 


1. This South Carolina mortgage sought to be enforced 
on lands lying in Georgia, can only be regarded (leok- 
ing to the case made by the record), as a security for 
the payment of the debt due by Tucker to Toomer, 
for the purchase of a large number of slaves. The 
condition of the mortgage being broken by Tucker, 
the legal title was thereupon vested in the mortgagee, 
only for specified purposes, and it does not, therefore, 
operate as a payment. Tucker vs. Toomer..........++++ 138 


2. The absolute ownership of these negroes, (the posses- 
sion never having changed after the sale,) continued 
in Tucker, until, by the acts of the United States Gov- 
ernment, they were made free, and the loss must be 
borne by him. Ibid. 

3. The facts of this case would not justify an apportion- 
ment of said loss between the vendor and vendee. Jb. 


280 


4, This case is fully covered by Freeman vs. Bass, deci- 
ded by this Court at June term, 1866. 6. 


5. The doctrine in the cases of Hand & Armstrong, 
34th Ga., 232, Freeman vs. Bass, ib., 355, and Bass 
vs. Ware, ib., 386, reaffirmed. Bass vs. Freeman..... 435 
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6. In a proceeding to foreclose a mortgage on real estate 
under the provisions of the Code, the mortgagor can- 
not set up as a defence for himself, against the mort- 
gagee, that the property so mortgaged was trust 
property, and that he had no right to mortgage it. 
The mortgagee has the right to foreclose his mortgage 
as against him, there being no other parties interested 
before the Court. Boisclair vs. Jone....s...0.sseseseeen 499 


02 NE EXEAT. See Equity Practice, 1. 
NEGLIGENCE. See Laches. 


NEW TRIAL. 


1. A new trial will be granted when the verdict is 
| strongly — the — of the —— « Wall 
02 vs. MeCrary.. errr soa! BG 


2. A charge chniibabel by ~ evidideed is “ae ited 
for new trial. bid. 
3. The verdict is anent the w vane of the ieee Dob- 
bins vs. Dupree..........- .- 108 
4, A verdict will not he set iki fonda a new yee rested) 
as being contrary to evidence, where the case has been 
fairly submitted to the jury on its merits, and no rule 
of law was violated, nor manifest injustice done, al- 
though there may appear to have been a preponder- 
ance of evidence against the verdict, especially if the 
Judge who tried the cause is satisfied with the finding. 
Rutherford vs, Newsom...csccccccssssssessseesecessesceesencs 246 


5. Whilst this Court will maintain its right and duty to 

grant a new trial in all cases, where the verdict is 
38 strongly and decidedly against the weight of evidence, 
and manifest injustice has been done ; ; yet, as a general 
rule, it will be extremely cautious in interfering with 
the verdicts of juries, upon the ground that they are 
contrary to evidence and the weight of the evidence, 
when no rule of law has been violated. bid. 


6. Where there is no evidence to sustain a aria the 
same will be set aside. Palfus vs. The State... . 280 
7. When the jury mistake the character of the case, or rof 
the evidence, and the amount and kind of testimony, it 
is good ground for a new trial. Ibid. 


8. When the Court below is dissatisfied with a verdict 
5 and grants a new trial, and no principle of law is 


80 
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thereby violated, and the testimony leaves important 
points in doubt, which doubts can be removed on 
another trial, this Court will not disturb the re 
Doe, ex dem., etc., vs. Roe, cas. ejector, ete..........0..... 821 


9. There being evidence to sustain the verdict i in this 
case, and the Judge who tried it being satisfied with it, 
a new trial is refused. Martin & Yates vs. Tidwell & 
PUP as ccéseves ; see BOQ 


10. New trial anne ai ‘the ales is eres 
and strongly against the weight of evidence. Field vs. 
DOR cmcsnractead anaemia holiailbgsswess waitin 362 


11. When a verdict, fully sustained by the evidence, 
is set aside by the Court as against the weight of 
evidence, and a new trial is granted, this Court will 
reverse the judgment and allow the verdict to stand. 
en an. TG, MAE inv ceerctirdesseqevnietensanipem 418 


12. Judgment reversed because the verdict is strongly 
and decidedly against the evidence. Jones vs. The 
DUNE shi scans ipa sop Resiima et ae eacaneel 424 


13. Where a verdict was rendered and no motion for a 
new trial made, but the case is brought to this Court 
on the grounds alone that the verdict was against the 
law, the evidence and the charge of the Court, a new 
trial will not be granted by this Court. Ifa party be 
dissatisfied with the verdict in the Court below, he 
should move for a new trial, and the ruling of the 
Court upon that motion is ee to review iil this 
Court. McRae vs. Adams... _— weve 442 


14, This Court will confine itself to the aie of correct- 
ing the errors of the Court below, and will not usurp 
the powers which, according to law, belong to those 
Courts. Ibid. 

15. Although the charge of the Court was too stringent 
in confining the inquiry of the jury as to the precise 
day on which the attachment was sued out; yet, the 
verdict being right urider the evidence contained in the 
record, a new trial will not be granted for that error 
in the charge of the Court. Louis Stix & Co. vs. 8. 
Pump & (Co... hontieiiinn : . 526 


16. Under the Pa ee of the Deniventiiad juries cial 
be allowed a liberal discretion in adjusting the equi- 
ties of the parties by their verdict; but it is the duty 
of the Courts to see to it that such discretion is not 
abused and made the instrument of injustice, by grant- 
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ing a new trial when the verdict is strongly and deci- 
dedly against the evidence and the principles of equity 
as manifested thereby. Oliver et al. vs. Coleman et al. 552 


17. This Court will not control the discretion of the 
Court below, except in a case where the discretion has 
been abused. Thornton vs. Hollis............ccccceeeeees O95 


18. Where the Court below grants a new trial, and no 
principle of law is violated, this Court will not dis- 
turb the ruling. Hurley et al. vs. Gauley et al......... 604 


19. This Court will more reluctantly control the action 
of the Court below when a new trial has been granted, 
than when one has been refused. Ibid. 


20. The refusal of the Court to permit a party to be 
made a co-defendant, is no ground for a new trial, 
especially where it appears that he had on the trial all 
the advantages of his title in favor of the passession of 
his tenant, in whose name he was permitted to defend, 
and it appears from the whole case that justice has 
been done. oe, cas. eject. and Ralston vs. Dover etal. 611 


21. Where a case is fairly submitted to the jury, no prin- 
ciple of law violated, and it appears from the whole 
case that substantial justice has been done, a new trial 
should not be granted. The Covington Mills Co. vs. 
Semmens, AG Gs 0102. sivas ocedsvsdiienndadinciiuectindnitidaes td Oe 

22. Although the charge of the Court may not be teehni- 
cally accurate, yet, if in, effect he had submitted to the 
jury the legal rules which should control their finding, 
and it appears from the whole case that justice has 
been done, a new trial should not be granted. Ter- 
Deane 00. DOs. «100 sss ccesascnsosnece sescinnsnacectenviagnies anee 


NON EST FACTUM. 
See Promissory Notes, 1, 4. . 


NOTICE. 
See Attorney, 4. See Certiorari, 2,3, 5. See Guaranty, 1. 


OPINIONS OF WITNESSES. See Evidence, 1. 
ORDINANCE OF 1865—SCALING ORDINANCE. 


1. If an ambiguity exists in a will made during the war, 
by the use of the word “dollars,” and testimony has 
been admitted, to show that at the time of making the 














736 INDEX. 


will, the currency where the testator lived consisted of 
Confederate treasury notes, the value of such cur- 
rency, as compared with gold, at the time of making 
the will, should be allowed to be proven, so as to ena- 
ble the jury to collect the intention of the testator, and 
render their verdict accordingly. Elder vs. Ogletree, 
. Where parties made an agreement by which one pays 
and another receives a certain amount which is entered 
as a credit on a promissory note, the note is extin- 
guished pro tanto, and the remainder due upon the 
note stands unaffected by the entry of thecredit. The 
amount thus credited cannot be enlarged in the absence 
of any agreement of the parties, so as to extinguish a 
greater nominal amount of the note than the amount 
named in the credit. Mordecai vs, Stewart.............. 


3. On the trial of an action on a promissory note given 
in consideration of Confederate notes, the Court 
charged the jury: “that in determining the equities 
in this case, you may consider the law read from the 
Code, (Sec. 2723) authorizing the holder of a note 
payable in specifics, on failure of payment, to recover 
the value of such articles at the time the note is due 
and payable, but you are not bound to do so:” Held, 
that this charge is erroneous, being calculated to make 
the jury believe that the value of Confederate notes, at 
the time the note falls due, is the amount for which 
they should find. Cherry vs. Walker..........02.000000 


4, New trial granted because the verdiet is decidedly 
and strongly against the weight of evidence. Field 
i acd iccgndccadtacdaea cine iaAteneeesa Seenaie 


. Under the ordinance of the Convention, juries should 
be allowed a liberal discretion in adjusting the equi- 
ties of the parties by their verdict ; but it is the duty 
of the Court to see to it that such discretion is not 
abused and made the instrument of injustice, by grant- 
ing a new trial when the verdict is strongly and deci- 
dedly against the evidence and the principles of equity 
as manifested thereby. Oliver et al. vs. Coleman et al.. 


6. The ordinance of the Convention of November, 1865, 
“to adjust the equities between parties,” applies to 
-contracts and not to judgments. Mullins vs. Christo- 


7. The ordinance of the Convention of 1865, “to adjust 
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the equities between parties to contracts,” applies in 
terms to contracts and not to wills. Whatley etal. vs. - 
Slaton ef Al.....scesseceesesccesescrccseseecesceeesesersesceeees BOS 


PARENT AND CHILD. 


See Minors. 
See Distribution of Estates. 


PAROL TESTIMONY. See Evidence, 2, 12, 13, 


PARTIES—COMPETENCY AS WITNESSES. 
See Evidence, 3, 21, 22, 23, 24. 


PARTNERS AND PARTNERSHIP. 


1, A partnership may exist where there is a joint interest 
in property and in the profits and losses of the ad- 
venture. Martin & Yates vs. Tidwell & Favor.......... 332 


2. The sale by one partner of the copartnership effects in . 
payment of his individual debt, is not binding upon 
the other partners, without their knowledge and assent 
thereto, be clearly and distinctly proved. Wise vs. Cop- 
ley, Stone & Co.; Riddle vs. Copley, Stone & Co.....+++. 508 


PAUPERS. See Minors, 1, 4. 
PETITION. See Pleading. 


PHYSICIAN. 


1. When a physician is licensed by the authority of the . 
State to practice medicine, the city of Savannah cannot 
require him, under a penalty, to take out license before 
he can practice his profession in the city. Mayor, etc., 
of Savannah va. Charlton.......000000rscerseescrecrecerevese 460 


2. The practice of his profession in the city is the sub- 
ject of taxation by the corporation, but not of a license. 
Ibid. 


3. When a physician without a diploma, has obtained a 
license to practice his profession from a member of the 
“‘ Medical Board of Georgia” for each year, though 
more than one year, he is entitled to charge and col- 
lect his fees; provided, the Medical Board has not 
refused to grant hima license in the meantime. Wragg 
08. MVtCHM AN sovssies sevccssisedeciis cbiisbe bnsdses sWitlsierbiue 559 
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PLEADING. 


1. A suit for a total divorce brought in the name of a 
lunatic wife, by prochien ami, against her husband, 
cannot be maintained. The right to institute such 
suit is strictly personal. It is at the volition of the 
wife only, whether such a suit shall be Reticins and 
prosecuted or not. Worthy vs. Worthy... ‘ 


2. The will of a prochien ami or guardian of a confirmed 
lunatic, may not be the will of the lunatic. Courts 
will regard only the intelligent will of the lunatic. 
Ibid. 


3. Trespass vi et armis does not lie against a surgeon of 
a military post, who makes a requisition of the com- 
manding officer for a particular house, as in his opin- 
ion suitable for a hospital, it not appearing that the 
Surgeon participated personally, or rendered aid, or 
incited the forcible eden of the plaintif 
McIntyre vs. Green... eases 


4. A quitamaction by the common sat gener: ally ae 
be instituted in the name of the mete: O Kell wiih vs. 
The Athens Manufacturing Company... soe 


5. By the (new) Code of Georgia, it should be in the 
name of the Governor, or the Attorney General, or 
Solicitor General. Ibid. 


6. It cannot be brought and prosecuted in the name of 
the informer, unless a right thus to sue shall have been 
given him distinctly by statute. Ibid. 


7. That the affidavit contains two grounds on which an 
attachment issues, instead of one, is not a good objec- 
tion to the attachment. Kennon & Klink vs. Evans, 
Gana A ciisivisiin sai RR Meda iivnnnias 


8. The allegation in an affidavit “that said Kennon & 
Klink are removing their property to be removed be- 
yond the limits of this State, and that said John F. 
Klink is absconding,” is a substantial compliance with 
our attachment laws, which are now to be liberally con- 
strued. Ibid. 


9. A creditor of an individual member of a mercantile 
firm, who purchases goods of such individual member 
at his own solicitation, knowing the goods so pur- 
chased to be copartnership property, which goods 
were charged to the purchaser on the copartnership 
books, cannot, in a suit instituted by the eee, 
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or their assignee for the value of the goods, plead pay- 
ment or a set-off thereto, the indebtedness of such indi- 
vidual partner, in bar of plaintiff’s right to recover 
in such suit. Wise vs. bieaiit Stone & Co.; Riddle vs. 
Copley, Stone &. Co... ... 508 


10. Held, that the Court will not adel ‘ae dintuetiot 
of the Chancellor in refusing the injunction upon the 
statement of facts contained in complainants’ bill; the 
more especially as the charges made of waste and fraud 
on the part of the defendant, are general, without sta- 
ting any particular acts of waste by the defendant, or 
any particular acts of fraud done re him. Montgom- 
ery vs. Walker... icnakernkenet <ths wee 515 


11. If the petition ae process sihehoeaiait tials to 
requisites of the Code, and the defendant have notice 
of the pendancy of the cause, all other objections shall 
be disregardedg provided, there is a legal cause of action 
set forth as required by the Code. Haines vs. Curry. 602 


POSSESSORY WARRANT. 


1, Possessory warrants cannot be sustained when brought 
against public officers, as sheriffs and constables, to 
recover possession of property levied on by them in the 
course of their official duty. Raiford vs. Hyde......... 93 


2. Certiorari from the decision of a County-Judge, must 
be sued.out within ten days from the decision, and not 
afterwards, that being the time prescribed therefor in 
the act organizing the County-Courts. The decision 
of possessory warrants form no exception to this rule. 
Robin ve. Nobles & Mitchell.........0cccsccascecerssreccees 271 


3. Upon the trial of a possessory warrant, the title to the 
property cannot be investigated; the Court must con- 
fine itself to the question of possession. Jackson vs. 
SS LETTE CTE Tee TTC TT 445 


4, When A exchanged mules with B, and B sold the 
mule received from A to C, who was an innocent pur- 
chaser, A cannot, by a possessory warrant, recover the 
possession of the mule from C by showing that B had 
swapped to A astolen mule for the one in controversy. 
Ibid. 

5. To entitle a party to recover the possession of per- 
sonal property by possessory warrant, he must show 
that the property had previously been in his posses- 
sion. Cobbs. Megrath & Patterson....... AN Oe ws 625 
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PRACTICE. 


1. By the Act of 7th March, 1866, copies of lost bonds 
or notes may be established without requiring indem- 
nity, unless the party liable for the payment of such 
lost paper, shall make oath, as required by the second 
section of said Act ; which being done, the parties seek- 
ing to establish the copy bond, or note, shall be remit- 
ted to the remedies provided by law, before the pas- 
sage of the Act of 1866. Mayor, etc., of Savannah 
0. I RS LHC TEAA IS OE CAA cae 212 
Mayor, etc., of Savannah vs. Cohen, Adm’2., 200000008 219 


2. Whenataregularterm of theSuperior Court, held in the 
month of May, the Court not being able to get through 
with the business on the dockets, adjourned the Court 
over to the third Monday in August thereafter, in due 
form of law: Held, that parties and their attorneys 

having business in that Court, were bofind, at their 

peril, to take notice of the meeting and adjournments 
thereof, and that this Court will not control the dis- 

cretion of the Court below in refusing to reinstate a 

case dismissed for want of prosecution at the adjourned 

term of the Court, upon the statement of the plaintiff’s 
attorney that he had no knowledge of such adjourned 

term of the Court. Rawson vs. Powell...........+- 255 


3. New parties may be added to an original bill by an 
amendment in the nature of a supplemental bill; and 
the representatives of deceased persons may be made 
parties by scire facias. Davis, Adm’r, et al. vs. Sin- 
Saba TRO hig 005s Gh IG, BK Ridin Stee eS 330 


4, In a creditor’s bill, others, not parties, may come in 
after decree, submit to the jurisdiction of the Court, 
and have their rights passed upon, and participate in 

a fund to which they may be entitled, according to the 
principles of equity. Martin & Yates vs. Tidwell & 
PIT a ane dhe’ sie Sebo ata teeiandeth xian rendinep< ihn pies 332 


5. Upon a petition to establish a copy of a lost promis- 
sory note, and issue joined as to the making of the note, 
the parties are entitled to a trial by a petit jury, with a 
right to appeal toaspecial jury. Rutland vs. Hathorn. 380 
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6. This right may be waived by consent, and the case 
submitted, in the first instance, to aspecial jury. Ibid. 





7. If the case be submitted to a special jury, the parties 
} have no right of appeal. Ibid. 
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g, A substantial compliance with section 3967 of the 
Code, requiring written notice of the sanction of a writ 
of certiorari, and the time and place of hearing is suf- 
ficient, Milan ve. Sproull..........ccvees senceces 393 


9, The object of giving the notice is to enable the party 
notified to take steps necessary to his defence. Ibid. 


10. Ex parte affidavits, taken subsequent to the granting 
of a certiorari, are inadmissible upon the hearing of 
the case before the Superior Court. Ibid. 


11. Where several joint defendants are declared against, 
as “of said county,” some being served, and non est 
inventus returned as to the others, and a plea in abate- 
ment is filed, alleging that some of those not served 
reside in other counties in this State, the plea will be 
overruled, and the case will proceed. against those 
served; the Court, in its discretion, may delay the 
trial, and have the other parties served. Sanders vs. 
BR es ons sat tae enns qaeneeeeeen 404 


12. If suit be pending against two or more, and some of 
the defendants die, the action may proceed against the 
survivors. Ibid. 


13. If a general verdict be rendered in a case where 
some of those named in the writ as defendants, are not 
served, and others are dead, and their representatives, 
not parties defendants, the intendment of the law is, 
that the finding is against those only who are parties 
to the issues tried by the jury. bid. 


14. The attorney prosecutitg a case may have no author- 
ity to use the name of a party as lessor of plaintiff in 

~ ejectmtent, the Court should not, for this cause, dis- 
miss the action, unless it appears also, that the client 
has no authority to use the name. Shanks vs. White. 432 


15. To authorize a plaintiff in ejectment to use the name 
of another, he must show some connection between his 
title, and that of the person in whose name he sues. 
Lbid. 


16. A plaintiff in ejectment should be permitted to use 
the name of another when he makes it clearly appear 
to the Court that such use is necessary for the assertion 
of his rights. bid. 


17. The name of a party may be used as lessor in 
ejectment upon proper indemnity being given, not only 
without, but against his consent, when it appears to 
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the Court that such use is important to the rights of a 
party. Ibid. 

18. When one party seeks to recover damages for a vio- 
lation of a contract, the other party may show that 
plaintiff has not complied with his obligations under 
the contract, and in good conscience, is liable to defend- 
ok... FEO, Tink «ng tose ceiciinesce de 

19. In a proceeding to eject an intruder from the posses- 
sion of land, under the 4000th section of the Revised 
Code, if the defendant fails at once to tender to the 
sheriff such an affidavit as is required thereby, he 
will be turned out; he will not be allowed to tender 
a defective affidavit, retain possession under that, and 
when it is decided against him, tender another affida- 
vit in terms of the law, to protect his possession. 
BT I 65 5 hho whan NGS 9h ht YS v4 95's 0 


20. In a proceeding to foreclose a mortgage on real 
estate, under the provisions of the Code, the mort- 
gagor cannot set up as a defence for himself, against 
the mortgagee, that the property so mortgaged was 
trust property, and that he had no right to mortgage 
it. The mortgagee has the right to foreclose his mort- 
gage’as against him, there being no other parties inter- 
ested before the Court. Boisclair vs. Jones......... 


21. When a certiorari is applied for under the provisions 
of the Code, which does not require the sanction of a 
Judge, a notice to the adverse party that a petition 
for a writ of certiorari has been filed in the clerk’s 
office of the Superior Court, for the removal of a case 
from a Justice’s Court to the Superior Court, will be 
gumcient. Priest We, MWC ...00. 6 yas cdonic ce coves 


22. When the Solicitor General is appointed to see that 
the grounds of a divorce are legal, and sustained by 
proof, (under § 1730 Revised Code,) he may introduce 
evidence, and enter fully into the defence of the case. 
Coane Tr EE oni ki thd sake ses 


23. If the attorney have a lien or claim by special con- 
tract, the Court, in case of tort, should not direct a 
verdict to be taken for the value of the attorney’s ser- 
vices, but should send the case to the jury upon the 
merits, as between plaintiff and defendant; and if the 
verdict be found sufficiently large, the attorney can be 
paid thereby, otherwise not. Whether the defendant 
in such a case shall pay the fees of the attorney for 
the plaintiff, must depend upon the recovery by the 
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laintiff in a trial upon the merits of the cause sued 
on. Gray et al. vs. Lawson, usee, etc.....-....045. 


PRACTICE IN SUPREME COURT. 


1. A mandamus nisi to a Judge of the Superior Court, 
will be refused when the parties to the suit, by their 
written agreement, for their mutual convenience, did 
not present a bill of exceptions for his certificate and 
signature, until six months after the adjournment of 
the Court at which the trial was had. Engel vs. Speer. 


2. When a case is brought before the Supreme Court by 
a written agreement of the counsel of the parties, 
alleging that certain errors were committed in the 
Court below, without any certificate from the presid- 
ing Judge that the same is true and consistent with 
what transpired before him in the Court below, the 
case will be dismissed. Kiser vs. The State......... 


3. When a cause was tried before a petit jury, and a 
verdict rendered, one of the defendants, on the 13th 
day of April, 1866, presented his bill of exceptions to 
the presiding Judge, who signed and certified the 
same on that day; on the 17th day of the same month, 
before the bill of exceptions was filed in the clerk’s 
office, the defendant entered an appeal from the verdict 
of said petit jury according to law, and on the 19th of 
said month filed his bill of exceptions in said clerk’s 
office, whereby the cause was heard and decided in 
the Supreme Court upon said bill of exceptions, (the 

’ counsel of the defendant in error having knowledge 
that an appeal had been entered from the verdict in 
the Court below): Held, that this Court had no juris- 
diction to hear and decide the cause upon said bill of 
exceptions, when the cause was pending in the Court 
below on the appeal, and that the Court erred in dis- 
missing said appeal, the same having been legally 
entered. Armstrong vs. Hand & Bagley........... 


4, When the transcript of the record from the Court 
below is not sent up to this Court as required by the 
provisions of the Code, unless good and sufficient 
cause be shown for the delay, upon filing the proper 
certificate of the facts, the judgment of the Court 
below will be affirmed. The Liverpool Cotton Co. vs. 
WORM va coins v0 win oa es oa were eee 


PRESCRIPTION. See Ways. 
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| PRESUMPTIONS. 


1, No warrant.of attorney being required by the laws 
of this State or the practice of its Courts, to entitle an 
attorney at law to appear for a party litigant, the 
strong presumption is that he was authorized. Dob- 
CONSE. INO 55. 5d PEE Na WR dA OPEV Dads 


. Condonation is not so readily presumed against the 
wife as the husband. Knowledge of the guilt of the 
husband and forgiveness by the wife, are not legally 
to be presumed, but must be clearly and distinctly 
proved, in order to bar the action. Odom vs. Odom. 


3. At common-law a judgment twenty years old is pre- 
sumed to be paid. The State of Tennessee vs. Virgin. 


4, The law presumes that every officer will perform all 
his official duties. McRae vs. Adams... .......... 


PRINCIPAL AND AGENT. 
See Equity Practice, 1; Evidence, 3. 


PRIVATE PROPERTY FOR PUBLIC USE. 
See Ways. 


PROCHEIN AMI. See Divorce, 1. 


PROMISSORY NOTE. 


1, Plaintiffs in error and others purchased from Craig a 
fi. fa. against the Lawrenceville Manufacturing Com- 
pany, in which they were stockholders, and gave 
therefor their joint note. One of the makers of the 
note, by importuning Craig, procured the substitution 
of another promisor in his place. Suit was brought 
on the note, and the plea was non est factum, (by 
reason of the alteration). Equity will, under these 
circumstances, compel the withdrawal of that defence 
or the payment on the note of so much of the proceeds 
or money ¢ollected by defendants on the fi. fa. by the 
sale of said company’s property, as will, together with 
what plaintiff (Craig) had otherwise collected, pay off 
the note. Lowe et al. vs. Craig.........cceecceees 


2. Where parties made an agreement by which one pays 
and the other receives a certain amount, which is 
entered as a credit on a promissory note, the note is 
extinguished pro tanto, and the remainder due upon 
the note stands unaffected by the entry of the credit. 
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‘ 
The amount thus credited cannot be enlarged, in the 
absence of any agreement of the parties, so as to ex- 
tinguish a greater nominal amount of the note than 
the amount named in the credit. Mordecai vs. Stewart. 126 


3. On the trial of an action on a promissory note, given 
in consideration of Confederate notes, the Court 
charged the jury, ‘That in determining the equities 
in this case, you may consider the law read from the 
Code, (section 2723,) authorizing the holder of a 
note payable in specifics, on failure of payment, to 
recover the value of such articles at the time the note 
is due and payable, but you are not bound to do so” 
Held, that this charge is erroneous, being calculated to 
make the jury believe that the value of Confederate 
notes, at the time the note falls due, is the amount for 
which they should find. Cherry vs. Walker........ 327 


4, When a promissory note is offered in evidence, and it 
appears to have been altered in a material part there- 
of, it is incumbent on the plaintiff to explain such 
alteration. If a material alteration is made in a 
promissory note by a party claiming a benefit under 
it, with intent to defraud the maker or other parties 
to it, such alteration voids the whole contract, if they 
so insist ; but if the alteration was unintentional or 
by mistake, or not made with inten‘ to defraud, it will 
be enforced by the Court. In such cases, the evidence 
should be clear and satisfactory upon the point that 
the alteration of the note was made under such cir- 
cumstances as will rebut all motive of any fraudulent 
intention ; otherwise, the party making such material 
alteration should suffer the legal consequences result- 








ing therefrom. Wheat vs. Arvnold...........0..06 479 
5. A promissory note given to suppress a prosecution for 
felony, is void. Brown vs. Padgett............0.06 609 


QUI TAM ACTIONS. 
See Pleadings, 4, 5, 6; Retroactive Legislation, 1. 
RAILROAD COMPANY. 


1. If a railroad company allows a slave to go off on 
their cars without a ticket or permit from the master, 
overseer, or person controlling the slave, the company 
is liable to the owner for damages. It is so by our 
statute. South-Western R. R. Co. vs. Pickett....... 85 - 


2. However white in color such slave may be, that fact 
48 











746 INDEX. 
’ 
cannot be considered by courts as excusatory of the 
railroad company, or altering the owner’s right to 
damages. Ibid. 

3. If a railroad company carry off a slave without the 
written permission of the owner, overseer, or employer, 
though the slave be in company with a thief, who had 
stolen him, the company will be liable. Brown vs, 
ag TEND Boa Bee A nse sg sion pons yes 200 winiels 377 


4. Where the owner reclaims his slave, carried off under 
such circumstances as above stated, the measure of 
damages is not only the hire of the slave for the time 
he was absent, with interest added, but in addition 
thereto such reasonable and necessary expenses as he 
may have incurred in reclaiming the slave. Ibid. 


5. The cause of action having occurred before the Code 
went into effect, the plaintiff is not entitled to double 
the damages sustained, as provided for by section 2982 
of the Code. Ibid. 


RES GEST. 


1. The declarations of the wife, when in the act of leav- 
ing her husband’s house, and taking certain articles of 
household furniture with her, made in the presence of 
his two sons and others, are admissible in evidence 
for the purpose of showing and explaining her con- 
duct and motives at the time, although her husband 
was not present. Odom vs. Odom............5.06: 286 


2. Declarations made by a party in his own favor, to be 
admissible as part of the ves geste, must be shown by 
proof to having accompanied the act, or to have been 
so nearly connected therewith in time, as to be free 
from all suspicions of after-thought. Rutland vs. 
I ere Pe eee eer ne 380 


RETROACTIVE LEGISLATION, Etc. 


1. No legal right having vested in the informer by the 
institution of suit in his own name, the act of the 
Legislature remitting the penalties incurred by man- 
ufacturing companies for failing to publish the names 
of their stockholders, is not violative of that clause of 
our State Constitution which prohibits the enactment 
of any law injuriously affecting any right of a citizen. 

O’ Kelly vs. The Athens Manufacturing Company..... 51 


2. The cause of action (in this case) have occurred be- 
fore the Code went into effect, the plaintiff is not 
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entitled to double the damages sustained, as provided 
for by section 2982 of the Code. Brown vs. The 
South-Western Railroad Company.........000.0005 377 


3. The Act of December 13th, 1862, “to prevent the 
spread of small-pox in this State,” is not retroactive ; 
and the State is not liable for expenses incurred prior 
to its passage, by the Inferior Court of a county, for 
the benefit of small-pox patients. The State of Ga. 
vs. Bradford and Snow... ccvsccesivaaueleiedees 422 


ROADS. See Ways. 
SCALING OF CONTRACTS. See Ordinance of 1865. 


SCI. FA. vs. BAIL. 


1. The Court, on the trial of scira facias against the 
bail, cannot enquire whether the amount of the bond 
was onerous. Newton & McCullough vs. Bailey..... 180 


SCI. FA. TO MAKE PARTIES. 


1. New parties may be added to an original bill, by an 
amendment in the nature of a supplemental bill; and 
the representatives of deceased persons may be made 
parties by scire facias. Davis, Adm’r, et al., vs. Sin- 
gilen & TAB 6 ions c904geerecsaaeee 330 
SELF-DEFENCE. 


See Criminal Law, 1, 2; Jones vs. The State, 428. 


SERVICE—AFTER RETURN-TERM. 


See Practice, 11. 
SET-OFF. 


1. One judgment may, upon motion, be set off against 
another, when such set-off is equitable. Skrine vs. 
TOWNE. 6 bo ok hoc cece sietenes teeny eens 402 


2. If the indebtedness of one be the foundation of the 
credit given to the other party, and which credit can- 
not be enforced at law, this may sustain a set-off in 
equity. Moody vs. Ellerbie, AUM’r..... 20. .cee eens 666 


SETTLEMENT OF CAUSES BY PARTIES. 


See Fees, 2. 
SLAVES. 


1. If a railroad company allows a slave to go off on 
their cars, without a ticket or permit from the master, 
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overseer, or person controlling the slave, the company 
is liable to the owner for damages. It is so by our 
statute. South-Western R. R. Co. vs. Pickett........ 

2. However white in color such slave may be, that fact 
cannot be considered by Courts as excusatory of the 
railroad company, or altering the owner’s right to 
damages. bid. 

3. If a railroad company carry off a slave without the 
written permission of the owner, overseer, or employer, 
though the slave be in company with a thief who had 
stolen him, the company will be liable. Brown vs. 
South-Western Railroad Company..........205006. 

4. Where the owner reclaims his slave, carried off under 
such circumstances as above stated, the measure of 
damages is not only the hire of the slave for the time 
he was absent, with interest added, but in addition 
thereto such reasonable and necessary expenses as he 
may have incurred in reclaiming the slave. bid. 

5. The causes of action in this case have occurred before 
the Code went into effect, the plaintiff is not entitled 
to double the damages sustained, as provided for by 
section 2982 of the Code. bid. 


See Mortgages, 1, 2, 3, 4, 5, and Wills, 1, 3. 
SOLICITOR GENERAL. See Fees. 


SPECIFIC PERFORMANCE. 


1. Specific performance of a contract in writing and 
under seal, made for and in behalf of minors, by an 
adult friend, with a brother who has attained his 
majority, as to the terms upon which their father’s 
property shall be divided, will be decreed against such 
adult brother. Smith et al. vs. Smith.............. 


STABBING. See Criminal Law, 1, 2. 


STATUTES, CONSTRUCTION OF. 


1. The Act of December 13th, 1862, “to prevent the 
spread of small-pox in this State,” is not retroactive ; 
and the State is not liable for expenses incurred prior 
to its passage by the Inferior Court of a county, for 
the benefit of small-pox patients. The State of Ga. 
Ch EE NN TAN iii 55898 hide tle in ona PRS 

2. The object of said Act was to prevent the spread of 
small-pox, not to pay the debts already contracted by 
counties for the benefit of small-pox patients. bid. 


85 


377 


184 


422 
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As to Statute allowing explanation of Confederate Con- 
tracts. See Ordinance of 1865. 
As to Statute allowing parties sworn. See Evidence. 
As to Statute of Limitations. See Limitation of Actions. 
See Attachments. 
TAXATION. 


1. When a physician is licensed by the authority of the 
State to practice medicine, the city of Savannah can- 
not require him, under a penalty, to take out license 
before he can practice his profession in the city. The 
Mayor, ete., of Savannah vs. Charlton.............. 460 


2. The practice of his profession in the city, is the sub- 
ject of taxation by the corporation, but not of a license. 
Ibid. 

TRESPASS, VI ET ARMIS. 


1. Trespass vi ef armis does not lie against the Surgeon 
of a military post, who makes a requisition of a 
commanding officer for a particular house, as in his 
opinion suitable for a hospital, it not appearing that 
the Surgeon participated personally, or rendered aid, 
or incited the forcible dispossession of the plaintiff. 
(Warner not presiding.) Walker dubitante. MceIn- 
dye ve. QO i itiie8s be REL. ESE 48 


2. A person aggrieved by a levy on his property, he 
being a defendant in tiie attachment or execution, has 
his remedy by a claim or action of trespass ne the. 


officer. Raiford vs. Hyde ..........ceccee Beecees 93 
USURY. 
1. When W. borrowed of S. $500, and promised to pay 


six per cent. per month for the use thereof for a part 
of the time, and five per cent. per month for the balance 
of the time, which was paid, but not credited on the 
note, and afterwards sold out his entire property to a 
third party who obligated himself to pay S. the $500, 
on a bill filed by a creditor of W. against S., and the 
third party who purchased W.’s entire property alleg- 
ing that W. had left the State and was entirely insol- 
vent, praying that the usurious interest paid by his 
insolvent debtor, W., to S., might be credited on the 
$500 note, and that the purchaser of W.’s property 
might be restrained from paying the amount of the 
usurious interest over to.S., and be decreed to pay the 
same to the creditor’s demand: Held, that the creditor 
was entitled to have an account taken of the amount 
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of usury paid by W., the insolvent dehitor, to S., and 
to have that amount applied ix in payment of his ‘debt. 
Pape ve, Relomotie Mh. lf C65 BB Ss Soba ee 641 


VERDICT. 


1. After a verdict has been received and recorded and 
the jury dispersed, it cannot be amended in matter of 
substance, either by what the jurors say they intended 
to find, or othertvise. Mullins vs. Christopher....... 584 


See New Trial. 


































VESTED RIGHTS. 


| 1. No legal right having vested in the informer by the 
institution of a suit in his own name, the Act of the 
Legislature remitting the penalties incurred by Man- 
ufacturing Companies for failing to publish the names 
of their stockholders, is not violative of that clause of 
our State Constitution which prohibits the enactment 
of any law injuriously affecting any right of a citizen. 


O’ Kelly vs. The Athens Manufacturing Company.... 51 
WAIVER. 


1. A mandamus nisi to a Judge of the Superior Court, 
will be refused when the parties to the suit by their 
written agreement, for their mutual convenience, did not 
present a pill of exceptions for his certificate and sig- 
nature, until six months after the adjournment of the 
Court at which the trial was had. Engel vs. Speer.. 258 





2. While the conduct of the juryman, Jones, was unbe- 

coming; yet, as it was known to the counsel com- 

plaining before the verdict was rendered, it is no good 

cause for a new trial. Martin & Yates vs. Tidwell & 
iad UBS Wb A EREG IRA's Se. eee 332 


3. Where a party consents to the violation of an injunc- 
tion granted at his instance, and takes upon himself 
tue management of the case, he cannot subsequently 
have the “opposite party punished for such violation. 
I FO Gn «a too 038 Hone in eee 346 


4, Equity will enforce the rights of parties ; and those 
who invoke its aid, should not by contract render 
| nugatory its processes. Ibid. 
5. This right (trial by a petit jury on petition to estab- 
| lish a copy of a lost promissory note,) may be waived 
by consent, and the case submitted, in the first instance, 
to a special jury. Rutland vs. Hathorn............ 380 
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6. If the case be submitted to a special jury, the parties 
have no right of appeal. Ibid. 


: WARRANT OF ATTORNEY. 
See Attorneys, 2, 3. 
WARRANTY. 
1. No particular form of words is necessary to constitute 
4 a warranty. Terhune vs. Dever....... R aaheorcatanial 


2. To make an affirmation at the time of sale, a warranty, 
it must appear to have been so intended, and not to 
have been a mere expression of opinion. An affirma- 
tion of the soundness of a horse made bona fide at the 
time of the sale, does not necessarily amount to a war- 
ranty ; whether the words used amount to a warranty 
dr not, is aquestion for the jury, under the rules of 
law applicable to the case. bid. 


3. When a party warrants the soundness of a horse, he 
is liable on his warranty, if the horse be unsound, 
whether at the time the warranty was made he knew 
of the unsoundness or not. Ibid. 


WASTE. See Equity, 2, 20. 
WAYS. 


1. There being no evidence that the road in controversy 
had existed for seven years, the Inferior Court had no 
authority to declare it a public road without providing 
compensation to the land owners for the damages 


WIDOW. 


1. The laws of Georgia allow a widow one year’s sup- 
port for herself and minor children out of the estate of 
her deceased husband. They do not contemplate that 
she shall live at the homestead and consume the pro- 
visions belonging to the estate, and have a year’s sup- 
port also allowed. Wells vs. Wilder............... 


2. Whenever the widow applies for an assignment of the 
year’s support, she must be charged with the value 
of what she previously consumed. bid. 


3.* * * * * * Feld, the widow was entitled to 
inherit one-half of the estate, as heir-at-law of her 
deceased husband and children, notwithstanding her 
intermarriage with Bozeman before the property had 
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been reduced to possession by her, and that the mari> 

tal rights of the husband did not attach to any part of . 
the property under the provisions of the Act of 1866. 
Ralston vs. Thornton, Adm’r 546 


. The approval by the Ordinary of the election of a 
widow to take an amount of money to be assigned to 
her absolutely in lieu of dower, should be obtained 
before commissioners are appointed to assign dower. 
Smith vs. Smith 


“WIFE. See Husband and Wife. 


WILLS. 


. Whilst the recognition by the State of Georgia of the 
abolition of slavery in its borders, may have been de- , 
structive of legacies of that species of property, as also 
of the general testamentary scheme of a testator, such 
facts furnish no sufficient grounds of caveat to the pro- 
bate of a will. Newsom, Guardian vs. Tucker 


. A married woman ‘in this State, who as a midwife 
acquires money by her separate earnings, with the 
consent of her husband, and afterwards with his con- 
sent, purchases real estate, and takes the title thereto 
in her own name, may devise the same by will, as her 
separate estate, with or without his assent, and after 
her death the husband cannot invalidate such. devise 
by a change of the title to the property in his own 
name, especially when his express assent was given to 
such devise at the time of the execution of the will. 
Cavanaugh et al. vs. Ainchbacker 

. A legatee propounding for probate a nuncupative will, 
which is caveated by their heirs-at-law, is a competent 
witness in favor.of the validity of the will. Brown et 
al. vs. Carroll 








As to ambiguity in wills, etc., see Evidence, 2. 


WitNneEssEs— Opinions of, see Evidence, 1. 
. Parties as, see Evidence, 3, 20, 21, 22, 23. 


YEAR’S SUPPORT: See Widow. 
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